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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer author- 
ized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointed under the act of April 4, 1940 (5. 
U. S. C. 1940 ed. 516a-e.)), only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include. 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of policy) deci- 
sions issued under one statute which expressly authorizes, but does not 
require the publications of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seg.) , the Commod- 
ity Exchange Act (7 U.S. C. 1940 ed 1 e¢ seq.), the Federal Seed Act 
(7 U.S. C. 1940 ed. 1551 et seg.), the Grain Standards Act (7 U.S. C. 
1940 ed. 71 et seg.), the Packers and Stockyards Act, 1921 (7 U. S. C. 
1940 ed. 181 et seqg.), and the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq). These statutes are now 
administered by Agricultural Marketing Administration created by 
Executive Order No. 9069, February 23, 1942. (7 F. R. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. Copies of 
monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 
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(A. D. 198) 


In re ABRAHAM PAUL, Petitioner. A. M. A. Doc. No. 53-8. Decided September 
14, 1942. 
PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Adjustment Act (1933), 
as amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.). It is 
similar, in many particulars, to Docket No. D-53-1, involving the 
petition of Mutual Orange Distributors and others, in which a decision 
was rendered on March 7, 1942. That decision is published in the 
March 1942 number, beginning at page 207, of the decisions of the 
Secretary of Agriculture under the regulatory laws administered by 
the Department of Agriculture (A. D. 68). Reference is made to 
it for a statement of all the provisions of the statute and of Order 
No. 53, the California and Arizona lemon marketing order, with 
which this case is concerned. Other references to it are made below. 

On August 12, 1941, Abraham Paul, petitioner herein, acting under 
section 8c (15) (A) of the act, filed with the Secretary a petition 
attacking the economic and legal validity of the order and asking 
that it be terminated and that he be exempted from it, from the 
related marketing agreement, and from the act itself. He alleges 
that he does not buy lemons from growers, but from other handlers, 
and sells to customers who ship out of the State. He cannot get 
an allotment, as he does not store nor make contracts with growers 
for lemons. The order will ruin his business, as other handlers will 
not sell him lemons for interstate shipment for less than they would 
sell such lemons to his customers. He did not consent. to become 
a party to the marketing agreement and does not want to be subject 
to the order. 

Petitioner claims that Order No. 53 is void because the votes taken 
on the agreement and the order were defective, because the method 
of computation for prorate bases, and its application, confiscate his 
property, and because the act under which the ee and order 
were promulgated is unconstitutional. 

In accordance with applicable regulations, a ees was held at 
Los Angeles, California, on September 23 and 24, 1941. Petitioner’s 
testimony tended to support his allegations as to his operations. He 
said he could not afford to build storage facilities. He did not say 
he had ever attempted to obtain a prorate base and allotments. He 
testified that other handlers would not sell him lemons he could ship 

561 




















562 AGRICULTURE DECISIONS A. D. 198 
in interstate commerce, because they did not have enough, eligible for 
interstate shipment under the order, for their own use. He is opposed 
to the order. A court has restrained him from handling lemons in 
interstate commerce. 

After the hearing, briefs filed in two similar proceedings were 
adopted by reference by the petitioner as applicable herein. Those 
proceedings were Dockets No. D-53-2, Jn re Cahill-Battaglia and 
Pann, and D-53-6, Jn re Sarnoff, both of which have now been dis- 
missed (A. D. 143 and ——). On February 6, 1942, the presiding 
officer’s report, containing preliminary statement, findings of fact, 
conclusion, and ruling, was issued. A copy was served on the peti- 
tionér on February 16, 1942. No exception to the report has been 
filed. 

CONCLUSIONS 


For the reasons stated in the Mutual Orange Distributors case 
(A. D. 68), the soundness of Order No. 53 and of the Secretary’s 
related findings are not subject to attack in this proceeding through 
the introduction of evidence not before the Secretary when the 
order was issued. On the question of whether the findings are 
supported by evidence in the promulgation hearing record, this 
petitioner has offered nothing in addition to what was considered 
and decided in that case. 

In support of his claim that the order is discriminatory as to 
handlers in his position, petitioner presented evidence tending to 
show that, as he does not have adequate storage facilities to operate 
efficiently under the regulation, the order precludes him from pro- 
curing a prorate base and allotments thereunder sufficient to fill 
his orders for interstate shipment, and will ruin his business unless 
it is annulled or he is excepted from it. He has not shown that he 
tried to get or applied for a prorate base or allotments. It must be 
concluded that he, just as the petitioners in the three dockets to which 
references have been made, has not established his allegations of dis- 
crimination nor qualified himself to complain, in a proceeding such 
as this, of a prorate base and allotments that he made no attempt to 
obtain. 

That petitioner did not consent to become a party to the market- 
ing agreement is not pertinent here. It has not been contended that 
he signed or is bound by the agreement, but he is bound by the order 
issued in accordance with the act. 

Petitioner has urged the invalidity of the order upon constitutional 
as well as statutory grounds. It is established that an administra- 
tive officer should not hold a statute enacted by the Congress to be 
unconstitutional, unless and until a court of competent jurisdiction 
hassoruled. By parity of reasoning, the Secretary should not hold a 
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regulation prescribed by him in his quasi-legislative capacity under 
a statute enacted by the Congress to be unconstitutional, except under 
like circumstances. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law, and 
that the relief requested by the petitioner should be denied. 

Because, as appears from the foregoing, a part of the petitioner’s 
case falls outside the proper bounds of a proceeding of this kind, 
and because, as indicated above, the record in this proceeding does 
not warrant any legally significant findings with respect to the re- 
mainder of the petitioner’s case, no formal findings of fact of the 
usual sort have here been made. 


ORDER 


In view of the foregoing conclusions, the relief requested by the 
petitioner is denied and the petition is dismissed. 

This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 


Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


CONSENT DISMISSALS 


A.D.199. Nook Farm Corporation. AMA Doc. No. 4-108. Sep- 


tember 26, 1942. 
A. D.200. Sylvan Seal Milk Inc. AMA Doe. No. 61-2. Septem- 


ber 26, 1942. 
A.D.201. John C. Bergdoll et al. AMA Doc. No. 61-4. Septem- 


ber 26, 1942. 
A.D. 202. Abbotts Dairies, Inc. et al. AMA Doc. No. 61-5. Sep- 


tember 26, 1942. 
A. D. 208. Sylvan Seal Milk, Inc. AMA Doc. 61-6. September 


26, 1942. 


(A. D. 204) 


Sam Coir & Son, Complainants, v. JAMEs J. Bercer, INc., Respondent. P. & §. 
Doc. No. 1512. Decided September 8, 1942. 


PROCEEDINGS 


The complainants, Sam Coit & Son, 43 Spring Street, Norwich, Con- 
necticut, filed a complaint on May 21, 1942, in this proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 1940 
ed. 181), alleging that the respondent, James J. Berger, Inc., 10-16 
Bloomfield Street, West Washington Market, New York, New York, 
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has failed to pay the complainants for a quantity of live poultry pur- 
chased by the respondent at New York, New York, on May 13, 1942, 
in the amount of $121.89. 

A copy of the complaint was served upon the respondent on July 15, 
1942, as evidenced by a registry return receipt card included in the 
record. The respondent, however, failed to file an answer or to request 
an opportunity to make an argument upon the facts set out in the com- 
plaint. Under the rules of practice governing proceedings under the 
act, such failure on the part of the respondent constitutes a waiver of 
hearing on the facts and is deemed to be an admission of the allega- 
tions of the complaint (9 CFR 202.41; 6 F. R. 3144). The live poultry 
involved in this proceeding was shipped from Norwich, Connecticut, 
to New York, New York. 


FINDINGS OF FACT 


1. New York, New York, was duly designated as a live poultry 
market within the meaning of Title V of the Packers and Stockyards 
Act, by an order effective November 25, 1935. 

2. The respondent is a licensee under the act and is engaged in the 
business of buying and selling live poultry at New York, New York. 

3. On May 13, 1942, the complainant sold to the respondent at New 


York, New York, a quantity of live poultry for the sum of $2,069.03. 
The respondent remitted to the complainants $1,947.14, leaving a bal- 
ance due of $121.89. 

4, The complaint was filed on May 21, 1942, which was within the 
90 days allowed under the act for the filing of a claim for reparation. 


ORDER 

Ir Is Orvrrep that the repondent pay to the complainants, as repara- 
tion, $121.89 with interest thereon at the rate of 5 percent per annum 
from May 13, 1942, until paid. 

Ir Is FurtHer Orverep that a copy hereof shall be served upon the 
parties by registered mail, or in person, and that this order shall be- 
come effective 30 days from the date hereof. 

Tuomas J. Fiavin 


Assistant to the Secretary of Agriculture 


(A. D. 205) 


In re W. H. Hopaes & Co., Inc., et al., Respondents. P. & 8S. Doc. No. 534. Decided 
September 9, 1942. 
ORDER DISMISSING PETITION 


By order dated April 8, 1937, in this proceding, then entitled Bureau 
of Animal Industry Docket No. 534, Secretary of Agriculture v. Louis 
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Bagneris et al., the Acting Secretary of Agriculture prescribed maxi- 
mum rates and charges for market agencies at the New Orleans Stock 
Yards, Arabi, Louisiana, pursuant to the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 e¢ seg.). On April 20, 1942, a petition for 
modification of the order and an increase in the rates was filed by W. H. 
Hodges & Company, Inc., and five other market agencies affected by 
the order. On June 18, 1942, the Agricultural Marketing Administra- 
tion filed a motion to dismiss the petition on the ground that it did 
not show reasons or conditions justifying a reopening of the pro- 
ceeding nor allege facts essential to determine the reasonableness of the 
request for increased rates. By July 3, 1942, a copy of this motion 
was served on each of the signers of the petition, and they were given 
15 days to answer the motion. As no response to the motion has been 
received, it is granted, and the petition filed April 20, 1942, is dis- 
missed. A copy hereof shall be served by registered mail or in person 
on each of the six signers of the petition. 
Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture. 


(A. D. 206) 


WILKEs J. KorHMANN, et al., Copartners, doing business as J. W. KoTHMANN & 
Sons Livestock CoMMISSION CoMPANY, Complainants, v. Nort R. JOHNSON, 
doing business at THE JOHNSON LIVESTOCK COMMISSION CoMPANY, respondent. 
P. & S. Doc. No. 1448. Decided September 10, 1942. 


PROCEEDINGS 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181). Since neither of the 
parties requested a hearing, an oral hearing was waived (9 CFR 202.48, 
202.53; 6 F. R. 3141, and 3145). Evidence has been submitted in 
accordance with the rules of practice cited. 

It is alleged, in substance, in the complaint that on August 7, 1941, 
the complainants shipped 29 cattle in their own names to the respondent 
at National Stock Yards, Illinois; that the respondent sold the cattle 
on that market for net proceeds of $1,165.04, of which amount respond- 
ent tendered the complainants $23.12, and deducted $1,141.92 “without 
the acquiescence and consent of the complainant”; that “a draft was 
drawn on respondent” in favor of the complainanfs in the amount of 
$1,089.69, which represented the “actual amount of cash money” that 
the complainants “had in said load of cattle and for which the com- 
plainants were entitled to be reimbursed upon the sale of said cattle”; 
and that payment of the draft was refused and the net proceeds, less 
$23.12, were retained by the respondent. The complainants ask that 
they be awarded reparation in the amount of $1,066.57. 
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The complainants say that during the period April 10 to August 11, 
1941, they “acted as a clearing agent” for Vic Clemons, who was a 
“speculator and trader” on the Union Stockyards located at San An- 
tonio, Texas; that, on or about August 6, 1941, they advanced the sum 
of $1,089.69 to certain “livestock factors” operating on the Union 

tockyards who “sold to Vic Clemons 29 cattle”; that the following 
day, at Clemons’ “request,” they shipped the cattle in their own names, 
or in the name of the partnership, to the “respondent as consignee for 
the purpose of sale on the National Stock Yards, Illinois” and “drew 
_a draft on respondent” in the amount of $1,089.69, which represented 
the amount of money they had “advanced in the purchase” of the 
cattle. The draft and bill of lading were dated August 7, 1941. The 
respondent received and sold the cattle for the gross amount of 
$1,357.02. The expenses were reported as $191.98 and the net proceeds, 
$1,165.04. The respondent “remitted” to the complainants by check 
dated August 11, 1941, the amount of $23.12. The shipment of the 
29 cattle in question was one of a number of similar shipments that 
were made by the complainants during the period stated. On each of 
the previous occasions the respondent had honored the drafts drawn 
by the complainants to cover the amounts advanced to the sellers of 
livestock purchased by Clemons. 

The respondent claims that the shipment in question, as well as prior 
shipments made, “were for the account of Vic Clemons” or that the 
relationship between the complainants and Vic Clemons was that of 
copartners, and that the amount of $1,141.92 was applied to the pay- 
ment of the losses sustained by Vic Clemons on prior shipments. 

The respondent states that it was his policy “to handle these cars 
per usual market custom, that is, honoring draft for the convenience 
of the shipper upon the arrival of the cattle” on the National Stock 
Yards, Illinois, market, when he felt that “the cattle would pay the 
draft. After the cattle were sold any proceeds not absorbed by the 
original draft would be forwarded to the shipper.” On at least nine 
separate shipments made by Clemons during the months of April, May, 
and June 1941, remittances were made direct to the complainants of 
proceeds of sales where such proceeds exceeded the amount of the 
drafts that were previously paid. Such remittances were in the form 
of checks or drafts that were made payable to the complainants. The 
respondent calls attention to the complainants’ endorsement of the 
instruments “as evidence” that they “did not confine” their interest in 
the livestock to “merely” a “possessory lien * * * but acted as” 
consignors and apparent owners of the livestock. The respondent con- 
tends that since the complainants “absorbed the profits” consisting of 
net proceeds in excess of the original drafts drawn at the time ship- 
ments were made, they must “accept any losses that occurred when 
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the cattle failed to net as much as the draft drawn at the time of 
shipments.” 

On the other hand the complainants say that they made a straight 
charge of $6 per car to Vic Clemons and other traders and speculators 
who operated on the San Antonio Livestock Market, which amount 
covered the advance of funds necessary to pay for the livestock pur- 
chased and that they had no further interest, direct or indirect, other 
than the return of the money advanced and payment to them of the 
uniform service charge of $6 per car. The amount of money ad- 
vanced and the amount of the service charge were included in the 
draft drawn upon the respondent. The complainants disclaim: any 
participation in the payment of losses sustained by Clemons, or in 
the profits made by him in his buying and selling transactions. They 
say that they had no control over the respondent as to the manner 
in which he remitted the proceeds of sales and when such remittances 
were made in the form of checks or drafts, payable to the complain- 
ants, they endorsed the instruments accordingly and credited Clemons’ 
account with such proceeds. 

Did the application of the net proceeds from the sale of the 29 
cattle by the respondent to the payment of Vic Clemons’ overdraft 
constitute a failure to furnish reasonable stockyard services as re- 
quired by Section 304 of the Packers and Stockyards Act, and an 
unjust practice within the meaning of section 307 of the act? 

Section 309 (a) authorizes the awarding of reparation for injury 
resulting from a violation of sections 304, 307, and other sections, and, 
by reference, incorporates the provisions of those sections. Section 
304 requires a market agency to furnish reasonable stockyard services. 
Section 307 makes it the duty of a market agency to observe reasonable 
practices and states that every “unjust * * * practice is pro- 
hibited and declared to be unlawful.” Parts of the three sections 
cited are believed to be applicable to the respondent’s acceptance 
and sale of the livestock in question and his application of the net 
proceeds in the manner and for the purpose stated. Remittance to the 
shipper, or to a lienholder in whose name the shipment was made, 
of the net proceeds of livestock sold by a market agency is included 
by interpretation in the requirement found in section 304 that “reason- 
able stockyard services” be furnished. Every market agency is also 
governed by the requirement of section 307 to observe reasonable 
practices in the furnishing of stockyard services, and by the declara- 
tion that every “unjust” practice “is prohibited and declared to be 
unlawful.” 

In the case of M. H. VanBerg, doing business as the Columbus Sales 
Pavillion v. Bank Commission Company, Inc., P. & S. No. 1269, it was 
found that Emil Rosendahl, a buyer of livestock in the country, pur- 
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chased certain livestock from the complainant and paid the purchase 
price by delivering to the complainant his personal check drawn on 
the Farmers’ State Bank. Rosendahl attempted to reimburse the 
Farmers’ State Bank by drawing a draft against the Bank Commis- 
sion Company, Inc., that concern having received and sold the live- 
stock on the Omaha market for the account of Rosendahl. Payment 
of the draft was refused and the Bank Commission Company, Inc., 
applied the proceeds derived from the sale of the livestock to the 
payment of Rosendahl’s prior indebtedness to it. Such failure to 
honor the draft resulted in the refusal of the Farmers’ State Bank 
to accept and pay Rosendahl’s check which had been delivered to the 
complainant in payment for the livestock. Reparation was awarded 
the complainant, the seller of the livestock, against the Bank Com- 
mission Company, Inc., upon the legal theory that such application 
of the proceeds of sale, to the detriment of the seller of the livestock, 
amounted to an unjust practice. 

In Means v. Bank of Randall, 146 U. S. 620, it was held that the 
bank, having paid for cattle purchased by Lyons under an agreement 
that the bank should have a lien upon the cattle until the money 
advanced for their purchase was repaid, could recover the proceeds 
from Means, to whom the cattle had been shipped for sale, Means 
having refused to honor the draft drawn by Lyons in favor of the 
bank. See also Union Stockyards National Bank v. Gillespie, 137 U.S. 
411. 

In Mumford v. Hartford Assurance and Indemnity Company, 228 
Pac. (Utah) 206, the court held that where a livestock commission 
company, as factor, took from its principal a consignment of cattle 
with knowledge that its principal had drawn drafts against it in 
favor of the sellers of the livestock for the purchase price, pursuant 
to custom, the refusal of the commission company to honor the drafts 
made the commission company liable to the sellers of the livestock. 

In the instant case, the evidence shows that the complainants had 
an interest in the proceeds derived from the sale of the livestock and 
that the respondent probably understood that such monetary interest 
was the exact amount of the draft that was drawn in the complain- 
ants’ favor. Since the cattle were shipped in the name of the com- 
plainants, or in the partnership name, and the draft was drawn in 
their favor, the respondent was bound to take notice that the com- 
plainants had an interest in the proceeds of sale. The complainants 
say they had no knowledge of Clemons’ indebtedness to the respondent. 
As above indicated, such indebtedness accumulated in connection with 
the respondent’s sale of prior shipments made by the complainants 
for Clemons, but the respondent gave no notice to the complainants 
of the accumulated indebtedness of Clemons and paid prior drafts that 
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were drawn in the complainants’ favor. The withholding of the pro- 
ceeds by the respondent and the application thereof to the payment 
of the prior indebtedness of Clemons, under the circumstances stated, 
is considered to have been contrary to the requirement of section 304, 
and to have constituted an unjust practice within the meaning of 
section 307 of the act. Reparation will be awarded the complainants 
accordingly. 
FINDINGS OF FACT 


1. The complainants, Wilkes J. Kothmann, Roy M. Kothmann, 
Lesley D. Kothmann, D. W. Kothmann, and Russell R. Kothmann, 
are copartners doing business as J. W. Kothmann & Sons Livestock 
Commission Company at San Antonio, Texas, and are registered in 
accordance with the requirements of Section 303 of the Packers and 
Stockyards Act, 1921, as amended. 

2. The respondent, Noel R. Johnson, is an individual doing business 
as the Johnson Live Stock Commission Company at National Stock 
Yards, Illinois, and is registered as a market agency in accordance 
with the requirements of section 303 of said act. 

3. On or about September 22, 1941, the complainants filed the com- 
plaint against the respondent, which filing was within 90 days from 
the date the cause of action therein alleged accrued. 

4. On or about August 7, 1941, the complainants advanced the sum 
of $1,089.69 to the sellers of 29 cattle purchased by one Vic Clemons on 
the Union Stockyards located at San Antonio, Texas. The said Vic 
Clemons was a trader upon said yards and had been so engaged for a 
period of approximately nine months. The complainants advanced 
the amount of the purchase money for the benefit of Clemons in making 
the purchase of said livestock and charged him for such services in 
accordance with their agreement the sum of $6 per carload of livestock 
purchased by Clemons. Repayment by Clemons to the complainants 
of the amount so advanced was made by the drawing of a draft upon 
the respondent, to whom the cattle had been consigned in interstate 
commerce, in the name of the complainants or in the name of the part- 
nership, for sale at National Stock Yards, Illinois. Such transaction 
was similar to prior purchase and sale transactions by Clemons in 
which the respondent had received and sold consignments of livestock 
and had honored drafts drawn in the complainants’ favor for the pur- 
pose of reimbursing them for money advanced to enable Clemons to 
purchase the livestock. 

5. The 29 cattle purchased by Clemons with the funds advanced by 
the complainants were accepted and sold by the respondent at National 
Stock Yards, Illinois, on or about August 11, 1941. The respondent 
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reported that the net proceeds from the sale of the cattle so consigned 
to him were $1,165.04, after deducting $191.98 as expenses. The 
respondent applied $1,141.92 of the net proceeds to the payment of the 
prior indebtedness of Clemons to him and remitted to the complainants 
the remaining balance of $23.12, leaving unpaid $1,066.57 of the sum 
advanced by complainants to the sellers of the 29 cattle. 

6. The respondent knew, or should have known, that the complain- 
ants had a monetary interest in the livestock in the amount of the 
draft drawn in their favor, and that the application of the proceeds 
derived from the sale of the livestock might prevent the complainants 
from. being reimbursed to the extent of the amount so deducted and 
retained by the respondent. 

7. The complainants were not notified by the respondent, or other- 
wise, of the existence of any indebtedness due the respondent from the 
said Vic Clemons and relied upon the respondent’s prior practice of 
honoring drafts drawn to reimburse them for amounts previously 
advanced to Clemons for the purchase of livestock. 


CONCLUSIONS 


It is concluded that the complainants, by advancing funds to Clemons 
in the manner stated, thereby obtained a lien ‘upon the livestock so 
purchased; that the retention and appropriation of the net proceeds 
by the respondent, without the knowledge or consent of the complain- 
ants, constituted a failure to render reasonable stockyard services, as 
contemplated by section 304 of the act, and was an unjust and unrea- 
sonable practice within the meaning of section 307 of the act; and that 
an award of reparation should be made to the complainants in the 
amount of the proceeds so appropriated by the respondent. 


ORDER 


Ir Is Orperep that within 30 days from the date of this order the 
respondent, Noel R. Johnson, doing business as the Johnson Live Stock 
Commission Company at National Stock Yards, Illinois, shall pay to 
the complainants, Wilkes J. Kothmann, Roy M. Kothmann, Lesley D. 
Kothmann, D. W. Kothmann, and Russell R. Kothmann, copartners, 
doing business as J. W. Kothmann & Sons Livestock Commission Com- 
pany at San Antonio, Texas, the sum of $1,066.57 as reparation, with 
interest thereon at the rate of five percent per annum from August 11, 
1941, until paid. 

Ir Is Furtuer Orperep that a copy hereof be served upon the parties 
by registered mail, or in person. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 
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Grorce A. ScHMipt, Complainant, v. CENTRAL COOPERATIVE ASSOCIATION, Respond- 
ent. P.& 8S, Doc. No. 1461. Decided September 10, 1942. 


PROCEEDINGS 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181). 'The complainant, George A. 
Schmidt, of Lake City, Minnesota, filed a complaint on or about Oc- 
tober 8, 1941, with the District Supervisor of the United States Depart- 
ment of Agriculture at South St. Paul, Minnesota, seeking reparation 
against the respondent, Central Co-Operative Association, St. Paul 
Union Stockyards, South St. Paul, Minnesota. 

The parties have waived an oral hearing and have presented evidence 
in accordance with the shortened procedure provided by the rules of 
practices (9 CFR 202.17, 202.53; 6 F. R. 3141, 3145). 

The complaint alleges, in substance, that on or about August 26, 
1941, the complainant shipped by truck 13 animals to the respondent 
corporation, Central Co-Operative Association, at South St. Paul, 
Minnesota. The livestock was to be sold by the respondent for the 
account of the complainant. It is the contention of the complainant 
that the 13 animals consisted of 3 steers, 4 cows, and 6 heifers, and 
that the respondent, in rendering its account sales, incorrectly classified 
the animals with the exception of the 3 steers. The respondent’s classi- 
fication of the 10 animals in question is as follows: 


Average Armours 
Scale ticket Weight weight No. 


Bis CON ssc ssa ticcnn ntti dy bared kate W-557347 2, 245 1, 123 
3 heiferettes W-557354 2, 695 898 
2 heiferettes W-557353 1, 770 885 
1 heavy heifer W-557351 805 805 
2 light heifers W-557352 1, 335 668 


The complainant further states that he raised these animals on his 
own farm, saw them loaded on the truck which delivered them to the 
respondent and knows, of his own knowledge, that there were 4 cows 
in the load. Basing his opinion on a lifetime of farming experience, 
the complainant says that none of the 4 cows weighed less than 1,100 
pounds and that none of the animals in the load weighed as little as 
the two light heifers listed at 668 pounds each in the respondent’s classi- 
fication. The complainant states that at approximately the same time 
that the complainant’s unbranded white-faced cows were delivered to 
the respondent, that some unbranded white-faced cows from Montana 
were also delivered to the respondent. The complainant suggests that 
it is quite possible for the cows to have been mixed up, which resulted 
in the complainant being credited with two small animals instead of 
cows. 
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The complainant attaches to his opening statement the affidavits 
of Conrad Schad and Ben Ahlers. Conrad Schad is the owner and 
operator of the truck which hauled the livestock from the com- 
plainant’s farm to the respondent’s place of business. Ben Ahlers, 
a neighbor of the complainant, watched the livestock loaded into the 
truck and rode in the truck with the complainant and Conrad Schad 
when the livestock was delivered to the respondent. Both Conrad 
Schad and Ben Ahlers say that there were 4 cows delivered to the 
respondent by the complainant, none of which weighed less than 
1,100 pounds. 

The‘ respondent, answering the complaint, admits it sold the live- 
stock for the account of the complainant. The respondent states, 
however, that all of the livestock was weighed at the St. Paul Union 
Stockyards on State inspected scales by a bonded State weighmaster. 
The weights set forth by the respondent in its account sales were 
issued on the basis of the weights received by the respondent from 
the Minnesota Railroad and Warehouse Commission, as is shown by 
the photostatic copies of the six scale tickets which the respondent 
attached to its answer. The respondent alleges that the weights of 
the animals as found by the weighmaster were, in fact, their exact 
weight at the time they were sold. 

The respondent further alleges that on the date of the receipt of 
the complainant’s animals, they were yarded in pen No. 138 and that 
at no time before the complainant’s animals were taken to the scales 
and weighed were there any other livestock in this pen with the com- 
plainant’s animals. The respondent states that it would have been 
impossible for the complainant’s unbranded white-faced cows to have 
been mixed with other unbranded white-faced cows. The respondent 
explains that the white-faced animals belonging to the complainant 
were the only white-faced animals received by it on August 26, 1941, 
or yarded and weighed by it on that date, except that a shipment of 
such livestock was received from the Patton Livestock Company of 
Great Falls, Montana, which shipment was sold and weighed prior 
to the time the complainant’s animals were delivered to the yards. 

The evidence, on the one hand, is to the effect that the livestock in 
question was weighed on State inspected scales by a bonded State 
weighmaster and that the respondent set forth in its classification of 
the livestock the exact weights of each of the animals as was reported 
by the State weighmaster. On the other hand, the complainant has 
submitted evidence in the form of an opinion of himself and two 
others that the weights of these animals were incorrectly stated by 
the respondent. ‘These opinions will not sustain the burden of proof 
which rests upon the complainant. Therefore, as there is no further 
evidence to show that the respondent has violated the act, the com- 


plaint will be dismissed. 
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FINDINGS OF FACT 


1. The complainant, George A. Schmidt, is an individual whose 
post office adress is Route 1, Lake City, Minnesota. 

2. The respondent, Central Co-Operative Association, is a Minne- 
sota corporation whose post office address is 5th Floor, Exchange 
Building, South St. Paul, Minnesota, and, during all the times men- 
tioned in the complaint was registered as a market agency under the 
act at the St. Paul Union Stockyards, South St. Paul, Minnesota, 
which has been duly posted under the act. 

3. On or about August 26, 1941, the complainant shipped by truck 
from Lake City, Minnesota, to the respondent at South St. Paul, Min- 
nesota, 13 animals to be sold by the respondent for the account of 
the complainant. 

4. The respondent sold the 13 animals for the account of the com- 
plainant and remitted to the complainant the net proceeds from the 
sale. 

5. The respondent’s classification of the livestock was issued on the 
basis of the weights recorded by a bonded State weighmaster who 
weighed the animals on State inspected scales. These weights were 
received by the respondent from the Minnesota Railroad and Ware- 
house Commission for the identical animals which were delivered to 
the respondent to be sold for the complainant’s account on August 
26, 1941. 

6. The complaint herein was filed about October 8, 1941, which was 
within 90 days after the accrual of the alleged cause of action. 


CONCLUSION 


It is concluded that the complainant has failed to show any violation 
by the respondent of the Packers and Stockyards Act, 1921, as amended. 


ORDER 


Ir Is Orverep that the complaint in this case be, and the same hereby 
is, dismissed. 
Ir Is ForrHer Orberep that a copy of this order be served upon 
the parties by registered mail or in person. 
Tuomas J. FLAviIn 
Assistant to the Secretary of Agriculture 


(A. D. 208) 


In re KINGSWAY POULTRY CorP., Applicant. P. & S. Doc. No. 1453. Decided 
Sept. 14, 1942. 
PROCEEDINGS 
On January 7, 1942, the Kingsway Poultry Corp. filed an applica- 
tion for a license under the provisions of the Packers and Stockyards 
491538—42—vol. 1, No. 9——2 
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Act, 1921, as amended (7 U. S. C. 1940 ed. 181 e¢ seg.) , subsequently 
referred to as the “act,” to engage in the business of handling live 
poultry in Brooklyn, New York. 

On February 17, 1942, H. E. Reed, Acting Chief, Agricultural 
Marketing Service, issued a notice of hearing and order to show cause 
as to why the application for a license should not be denied on the 
grounds that there was reason to believe that the applicant was unfit 
to receive a license because (1) the information submitted with its 
application was insufficient to show that it would be financially able 
to fulfill the obligations that it would incur as a licensee, and (2) be- 
cause of its having engaged in a practice of a character prohibited by 
the act, within two years prior to the date of its application, in that, 
subsequent to November 12, 1941, on which date the applicant was 
denied a license in P & S Docket No. 1299, it continued to be engaged 
in the business of buying, selling, and handling live poultry in Brook- 
lyn, New York, without having a license to do so. 

A hearing was held in this matter in New York, New York, on 
March 11, 1942, before an examiner designated by the Secretary, at 
which the Department and the applicant were represented by counsel. 
The examiner who presided at the hearing left the Department and 
the examiner’s report was made by another examiner designated by 
the Secretary. The examiner’s report was favorable to the applicant 
and counsel for the Agricultural Marketing Administration, Live- 
stock Branch, filed exceptions to the report. Oral argument was held 
before Assistant to the Secretary Thomas J. Flavin, at his request, on 
July 20, 1942. 


Tue ApPLICANT’s FINANCIAL ABILITY 


Samuel Lipkin, a certified public accountant, testified at the hearing 
that he had made an examination of applicant’s books and records 
and had determined therefrom that, as of December 26, 1941, its cur- 
rent assets totaled $11,440.65, exclusive of delinquent accounts receiv- 
able totaling $6,099.79. The current liabilities were itemized by Lipkin 
as follows: accounts payable $1,171.30; bank overdraft $1,543.29; ac- 
crued taxes $713.78. Lipkin testified that the total of current liabili- 
ties was $3,528.87. The balance of current assets over current liabili- 
ties did not include delinquent accounts receivable. The witness stated 
that he thought that the applicant’s financial condition became less 
favorable after December 26, 1941, and asked that he be permitted to 
make another audit and submit a new balance sheet for the record. 
That request was granted. The new balance sheet shows current assets 
of a liquid nature as of April 3, 1942, of $16,111.91, and current liabili- 
ties of $14,115.76, consisting of bank overdraft, $5,747.19, accounts pay- 
able, $5,610.21, taxes accrued, $558.86, and loans payable, $2,200.00. 
The evidence shows further that on the day of the hearing the appli- 
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cant deposited $5,000 in cash with the Manufacturers’ Trust Company, 
55 Broad Street, New York, in connection with the creation of a trust 
fund in that amount for the protection of sellers of live poultry to the 
applicant where the purchase price is not paid when due. The aver- 
age weekly purchases of live poultry by the applicant during the cal- 
endar year 1941 amounted to $20,100. There was eliminated from 
current liabilities, both in the audit as of December 26, 1941, and in the 
new balance sheet, an item of $8,000, a debt owing from the applicant 
to a former officer of the corporation. Lipkin testified that a release 
of this debt had been obtained. It appears then, that the applicant 
had, at the time of the audit as of December 26, 1941, and at the time 
of the hearing, liquid current assets in excess of one-fourth of the 
amount of its average weekly purchases, a ratio generally considered 
by the Department to be sufficiently favorable to meet the financial 
requirements for a license. 


PRACTICE OF THE CHARACTER PROHIBITED BY THE ACT 


The record shows that the applicant has been engaged in business 
for approximately four years, without having had at any time during 
this period a valid license under the act. On August 29, 1939, the 
applicant filed an application for a license which was denied on 


November 12, 1941, in P&S Docket No. 1299. Following the denial 
of the application, the applicant moved for a rehearing and the appli- 
cation for rehearing was denied by an order dated December 19, 1941. 
This order was served on the applicant on or about December 22, 
1941. In November 1941, the applicant was fined $100 for engaging 
in business without having a valid license. On January 7, 1942, the 
applicant filed the application for a license that is involved in this 
proceeding. 

Davis Litvack, who is applicant’s secretary and treasurer, and gen- 
eral manager of its business, testified that the applicant’s attorney 
(not the attorney representing the applicant in this proceeding), 
advised him that the applicant could continue in business as long as 
an application for a license was pending before the Department. 
Applicant’s attorney in this proceeding also stated at the hearing and 
during the course of oral argument that the United States Depart- 
ment of Agriculture has followed the practice of permitting an appli- 
cant to engage in business while an application for a license is pending 
before the Department. 


FINDINGS OF FACT 


1. Brooklyn, New York, was designated as subject to the poultry 
provisions of the Packers and Stockyards Act, 1921, effective November 


25, 1985. 
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2. The applicant, Kingsway Poultry Corp., a corporation, filed an 
application on January 7, 1942, for a license in accordance with the 
provisions of Title V of the act. 

3. The evidence shows that as of December 26, 1941, and April 3, 
1942, the financial condition of the applicant was such as to enable 
it to fulfill the obligations that it would incur as a licensee under 
the act. 

4. The applicant has never had a license under Title V of the act 
although it had been engaged in the live poultry business, at the time 
of the hearing, for approximately four years. 

5. Previous application by the applicant for a license was denied 
on November 12, 1941. 

6. The present applicant continued to engage in business without 
having a license, subsequent to the denial of the license on November 
12, 1941, effective November 25, 1941. 

7. The applicant’s officers believed from the advice of counsel and 
as a result of negotiations with officials of the United States Depart- 
ment of Agriculture that the applicant could engage in business while 
an application for a license was pending before the Department. 


CONCLUSIONS 


From the foregoing discussion and findings, it appears that a license 
to the applicant should not be withheld on the ground that the appli- 
cant is financially unable to fulfill the obligations it would incur as 
a licensee. 

The remaining question for consideration is whether the applica- 
tion for a license should be denied on the ground that the applicant 
is unfit to engage in the activity for which it seeks licensing because 
of the applicant’s engaging, within two years prior to the making of 
application for a license, in a practice of the character prohibited 
by the act. 

It is clear that operating without a license in violation of the act 
is a “practice of the character prohibited by the act” within the 
meaning of section 502 (b) of the act (Jn re Harry Rubin, A. D. 109). 

However, it is not believed that, in this proceeding, the applicant 
should be considered unfit to be licensed for continuing in business 
after the denial of its previous application for a license. This con- 
clusion is reached in view of the apparent policy of the administra- 
tive officials of the Department of Agriculture in considering an ap- 
plicant as authorized to engage in business while his application for 
a license is pending before the Department. 

This policy appears to have originated in the commendable desire 
of the Department to avoid the hardships which would have been 
visited upon dealers in areas designated as subject to the act by forc- 
ing dealers to await the granting of licenses before engaging in, or 
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continuing to engage in, the live poultry business. Moreover, some 
justification for this policy exists in the provisions of section 502 (b) 
of the act which compel the Secretary to issue licenses to applicants 
furnishing the required information wn/ess the Secretary finds, after 
opportunity for hearing, that the applicant is unfit to be licensed for 
the reasons specified in that subsection. However, it would seem 
‘that, for the future, some modification of this policy should be con- 
sidered, so that a person will not be able to engage in business with 
impunity for a protracted period pending action by the Department 
on his application for license—action which may result in a refusal 
to grant a license. Such a situation existed in connection with the 
applicant’s previous application for a license. 

In any event, the record in this proceeding shows that the applicant 
filed an application for a license on August 29, 1939, which was denied 
on November 12, 1941. On January 7, 1942, it filed the application 
involved here. To hold that the applicant should be denied a license 
for engaging in business during the pendency of the application in- 
volved here, or the previous application, would not be warranted in 
view of the policy apparently followed in the Department. Conse- 
quently, it would appear unnecessarily harsh to hold that the appli- 
cant is unfit to be licensed because it did not file the present applica- 
tion immediately after denial of its previous application, or because 
it did not go out of business for the short interim period between 
denial of the previous application and the filing of the present ap- 


plication. 
ORDER 


Ir Is Orverep that the application of the Kingsway Poultry Corp. 
for a license under Title V of the act be granted. 
Ir Is FurrHer Orverep that a copy hereof be served on the appli- 
cant by registered mail or in person. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


CONSENT DISMISSALS 


A. D. 209. Carpenter v. Crossy & Sons et al. P. & S. Doc. No. 
1466. September 8, 1942. 


(A. D. 210) 


A. Burker & CoMPANY, INc., Complainant, v. FRANK G. CASELLA, INC., Respond- 
ent. P. A. C. A. Doc. No. 3934. Decided September 5, 1942. 


ORDER DENYING THE RESPONDENT’S PETITION FOR A REHEARING 


By order dated April 24, 1942 (A. D. 136), reparation was awarded 
the complainant in the amount of the sale price of an interstate truck- 
load shipment of peaches. A copy of such order was mailed to the 
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respondent at its last known place of business in New York, New 
York, but was returned. Thereafter, delivery of a copy of the order 
was made to Rittenberg and Rittenberg, who appeared as the re- 
spondent’s attorneys at the time of the hearing. The respondent was 
served with a copy of the decision and order on May 7, 1942, by an 
employee of the Agricultural Marketing Administration. By letter 
dated May 12, 1942, which was not filed as required by the appli- 
cable rules of practice (7 C. F. R. § 47.41 (a) (1); 6 F. R. 3510), 
the respondent asked for a rehearing based upon “reasons” stated 
as follows: “We never presented our proof; the examiner was preju- 
diced from the start, and it is my opinion that he had his mind made 
up as soon as he saw me, and before he heard the case.” 

The record shows that, the parties being at issue by service of the 
complaint and answer, the proceeding was assigned for oral hearing 
at New York City on February 10, 1942. The complainant was repre- 
sented at the hearing by Albert Lee Burker, Sr., its president. The 
respondent was represented by its attorneys, Rittenberg and Ritten- 
berg. Mr. Burker was the only witness at the hearing. After he 
had given his testimony, Mr. Rittenberg, on behalf of the respondent, 
cross-examined him rather extensively. Such cross-examination had 
reached a point where inquiry was being made as to the normal run- 


ning time from Hoffman, North Carolina, to New York City, and the 
probable shrinkage that peaches would sustain during transit. The 
transcript record shows that the cross-examination then terminated 
as follows: 


Mr. Rittenberg: It (shrinkage) would not be of such purport as to take it 
out of the U. S. grade number 1, would it? 

A. I (Witness) still have to object to that question because 
U. S. No. 1 does not enter into this case at all. 

The Examiner: If Mr. Rittenberg is referring to the peaches that are the 
subject of this controversy, then I will sustain the objection. 

Mr. Rittenberg: Exception. 

The Examiner: Yes, sir. 

Mr. Rittenberg: May I ask you why you ruled that way on that question so 
that I can be guided by your ruling? 

The Examiner: No, I am not going to explain my ruling. Briefly, off the 
record— 


(Record Closed; Record Opened) 


Mr. Rittenberg: I withdraw from this case, and I am going to state the 
reason for it. I withdraw from the case on the ground 
that, in my opinion, the examiner is prejudiced. I claim 
that this case should be ruled by the strict rules of evi- 
dence. The plaintiff here testified that he was the owner 
of the produce—that he was not the owner of the produce, 
and then that he claimed ownership by virtue of a pur- 
ported lien. The respondent took it for granted, based 
upon the pleadings, that the proper parties were before the 
court. It now develops that the proper parties are not 
before the court, nor is there any merit to the cause of 
action after hearing the testimony of the complainant. And 
I think that, in fairness to my client, I should withdraw 
and refuse to proceed with the matter. 
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(Record Closed; Record Opened) 


The Examiner: Does that conclude your case, sir? 

Mr. Rittenberg: Yes, sir. 

The Examiner: All right. Have you anything further, Mr. Burker? 
Mr. Burker: No, sir. 


The examiner then made the usual statement on the record to the 
effect that the transcript of testimony would be made available for 
purchase and that the parties could file suggested findings of fact, 
conclusions, and suggested order, with supporting briefs if desired. 

Did the termination of the hearing in the manner stated operate 
as a denial to the respondent of a fair hearing? And, if the lack 
of a fair hearing was due to the unwarranted withdrawal of the 
respondent’s attorney from the case, did such withdrawal require any 
action by the examiner, the lack of which now makes necessary the 
granting of a rehearing? 

Compliance by the examiner with Mr. Rittenberg’s request for an 
explanation of the examiner’s ruling would not, of course, have been 
inappropriate, and might, under the circumstances, have been the 
wiser action. Failing this, the examiner might well have asked, after 
Mr. Rittenberg had withdrawn from the hearing, whether any one else 
wished to testify or make any request or application on behalf of the 
respondent. And the examiner might have recessed the hearing for a 
reasonable time in order to allow the respondent to secure the services 
of other counsel. However, the failure of the examiner to explain his 
ruling or, on his own motion, to recess the hearing or inform the re- 
spondent how then to proceed, did not deny the respondent a fair 
hearing. 

The refusal of the examiner to explain his ruling cannot, on its face, 
be regarded as an indication of bias. In fact, upon examination of 
the record the reason for the ruling is obvious. Since Mr. Burker’s 
testimony was to the effect that the grade of the peaches was not 
warranted, the objection to the question referring to grade U.S. No. 1 
seems to have been proper. No sufficient reason is disclosed by the 
record for the withdrawal of the respondent’s attorney. If the re- 
spondent was prejudiced by the sudden termination of the hearing, 
resulting in its failure to present any evidence, such prejudice was 
not due to a denial of the opportunity to offer proof. The complainant 
was not represented by counsel, and the respondent, if an appropriate 
request had been made, could have proceeded. without the aid of 
counsel. 

Since no right of the respondent was denied and since the respondent 
made no application for an opportunity to offer testimony from Feb- 
ruary 10, 1942, the date of the hearing, until May 12, 1942, the date 
of the letter, the informal application for a rehearing must be denied. 

Ir Is Orverep that the informal application of the respondent, Frank 
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G. Casella, Inc., for a rehearing in this proceeding be, and the same 
hereby is, denied. 
Ir Is Furrner Orperep that this order be served upon the parties 
by registered mail or in person. 
Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 211) 


J. W. Myers, doing business as J. W. Myers Commission Co., Complainant, v. 
Jacop V. DUNN AND Cart A. JARSON, Co-partners, doing business as THE 
DUNN:JARSON COMPANY, Respondents. P. A. C. A. Doc. No. 4105. Decided 
September 10, 1942. 


PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), the complainant, 
J. W. Myers, doing business as J. W. Myers Commission Co., of 
Van Buren, Arkansas, asks for an award of damages against the 
respondents. The basis of the complainant’s claim against the re- 
spondents, Jacob V. Dunn and Carl A. Jarson, co-partners, doing 
business as the Dunn-Jarson Company, of Detroit, Michigan, is that 
in the month of June, 1941 the complainant and respondents agreed to 
purchase, ship, and resell in interstate commerce a carload of corn for 
their joint account. The damages claimed represented half of the net 
losses sustained. 

The amount claimed as damages is not in excess of $500 and evidence 
has been submitted by the parties in the form of depositions and veri- 
fied statements of fact in lieu of an oral hearing. The record also 
includes reports of investigation made by H. A. Spilman, In Charge, 
Regulatory Section, Fruit and Vegetable Division. 

The complainant states that on the morning of June 26, 1941, “Mr. 
Jarson called me up over long-distance” and informed him that the 
“market for green corn” at Detroit, had “picked up” and “solicited a 
joint account deal on a car of corn to be shipped immediately. * * * 
I agreed to joint this car of corn at 75¢ per sack; that is, I was to be 
paid 75¢ per sack as my cost, and we were to split the profit or loss 
over that amount, after deducting the freight and icing charges”; 
that, pursuant to such agreement the complainant shipped the corn, 
consisting of 606 sacks, in car ART 16798 to the respondents at De- 
troit, Michigan. Federal inspection made of the corn at Van Buren, 
Arkansas, on June 27, 1941, the day shipment was made, shows that 
the “field type” corn consisted of “approximately 85% U. S. No. 1 
quality” and that the sweet corn consisted of approximately “80% 





A.D.211 pgRISHABLE AGRICULTURAL COMMODITIES ACT, 1930 581 


U. S. No. 1 quality”. The shipment included 287 sacks of white, or 
“field type” corn, and 319 sacks of yellow bantam corn. 

The complainant also states that he drew a draft on the respond- 
ents in the amount of $454.50, the total cost of the corn, and attached 
thereto an invoice which carried the notation, “To be handled joint 
account”; that the draft drawn on the respondents was not paid and 
thereafter the complainant received “an account sales” stating that 
the proceeds of the corn totaled $174.16 less than the freight charges, 
which amount the respondents deducted from the proceeds of two 
carloads of potatoes which they owed the complainant. 

The complainant’s claim against the respondents represents half 
of the cost of the corn, plus half of the deficit as reported by the 
‘ respondents, or $314.33. 

The respondents testified as deposition witnesses and also filed an 
answering statement of facts. They admit that Carl A. Jarson talked 
to the complainant on or about June 23, 1941, but deny having talked 
to him on June 26, as claimed by the complainant, and deny that any 
joint account agreement was entered into by telephone or otherwise. 
They say that on June 23, Carl A. Jarson informed the complainant 
that just fair quality of corn could not be handled to advantage on 
the Detroit market but “if the quality improved so that shipment of 
U. S. No. 1 grade could be got out,” corn of that grade could be 
handled “to advantage.” They say that they had no further conver- 
sation with the complainant or knowledge of the shipment in ques- 
tion until the complainant’s wire of June 27 was received on the morn- 
ing of June 28. Such wire was as follows: “American 16798 contains 
287 white 319 yellow corn shipped yesterday * * *”. The re- 
spondents say they understood from such wire that the complainant 
had decided to consign a car of corn to them “to be handled for his 
account as per our previous telephone conversation”, apparently mean- 
ing the conversation of June 23. 

Since the complainant relies upon an oral contract, the substance 
of which is stated above, which oral agreement the respondents deny, 
the complainant has the burden of establishing such contract. It 
would have been natural for the complainant in wiring the respond- 
ents on June 27, the day following the making of the claimed oral 
agreement, to have confirmed such agreement by stating the essen- 
tials thereof in his wire. The absence of any reference therein to a 
prior joint account agreement with respect to the shipment not only 
destroys its corroborative effect but seems to be inconsistent with the 
terms of the claimed oral agreement. 

The complainant calls attention to Exhibits 9 and 10 in the supple- 
mental report of investigation. He contends, in effect, that these 
exhibits support his claim that shipment of the corn was made in 
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accordance with the prior oral joint account agreement. The reports 
of investigation show that Exhibit 9 is a photostatic copy of the front 
of respondent’s car jacket and bears the notation “6/26 J/A J. W. 
Myers Com Co.,” the letters “J/A” being marked out. Substantially 
the same notation and change appears on Exhibit 10, the respondent’s 
tabulation of charges and cash sales of the corn in question. 

Carl A. Jarson testified that “these original entries” were in the 
handwriting of the respondent’s cashier and were made from the 
information appearing on the complainant’s invoice, indicating that 
his “car was being jointed at a price of 75¢ per bushel, f. o. b. shipping 
point”; that the cashier “had no personal knowledge of the nature 
of the deal and did not make any inquiry” from the witness or his 
partner, Mr. Dunn; and that Mr. Dunn “corrected” the cashier’s 
“entries because he knew the deal that we had made with Mr. Myers 
on this car.” 

As noticed above, the complainant’s invoice is dated June 27, and, 
according to the evidence of Carl A. Jarson, was received June 30. 
If the explanation of Mr. Jarson is correct, such “original entries” 
could not have been made prior to June 30. It is not probable that 
the witness would have turned the invoice over to the cashier as soon 
as it arrived on the morning of June 30, because the terms of the 
transaction, as stated thereon, were at such variance with the com- 
plainant’s contentions, and because the witness stated that upon re- 
ceipt of such invoice he “immediately called Mr. Myers on the tele- 
phone * * * and told him that the car had arrived” and that he 
“had made no agreement” with Mr. Myers “to joint this car”. While, 
as observed above, the complainant’s wire of June 27 omits any ref- 
ence to a joint account agreement, and is not considered corroborative 
of the complainant’s claim, these exhibits, taken from the respond- 
ents’ records, seem to support the complainant’s claim since they 
indicate that on June 26, the date the complainant says the oral 
contract was entered into, the respondents made the notation “J/A”, 
meaning joint account, on their “original” record of the transaction. 

Since the parties are in direct conflict concerning a telephone con- 
versation had on June 26, it is unfortunate that neither of them has 
produced the record of the telephone company to show that such a 
cal] was or was not made. 

It is concluded that the convincing force of the physical evidence 
in the case favors the complainant’s claim that the corn was shipped 
in accordance with the terms and conditions stated in the complain- 
ant’s invoice. Reparation will, therefore, be awarded the complain- 
ant for half of the net losses sustained by the parties in the purchase, 
shipment, and sale of the corn on a joint-account basis, as shown by 
the following statement: 
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Cost of corn $454. 50 
TONING GUNNONO  e aa Sneoeoeateeradaee 246. 16 
Terminal charge . 00 


Demurrage . 80 
. 50 

9. 75 
. TO 


Receipts __._--- PD CES oe ees a ered 


Dees 2 52, 
Respondent’s share 


FINDINGS OF FACT 


1. The complainant, J. W. Myers, is an individual doing business 
as the J. W. Myers Commission Co., at Van Buren, Arkansas. 

2. The respondents, Jacob V. Dunn and Carl A. Jarson, are co- 
partners, doing business as the Dunn-Jarson Company, at Detroit, 
Michigan, and during all of the times and dates referred to in the 
complaint were licensed under the licensing provisions of the Perish- 
able Agricultural Commodities Act, 1930. 

3. On June 26, 1941, the complainant and the respondents orally 
agreed that the complainant would ship to the respondents a carload 
of green corn on the basis that it had cost the complainant 75 cents 


per bushel and that the respondents would sell the corn for the “joint 
account” of the contracting parties, meaning thereby that they would 
participate jointly in the profits made or losses sustained on the 


shipment. 
4. In accordance with such oral agreement the complainant, on 


June 27, 1941, shipped to the respondents in interstate commerce in 
car initialed and numbered ART 16798, a total of 606 sacks of corn, 
and on that day wired the respondents of the shipment thereof in the 
car described, and mailed to the respondents an invoice showing the 
cost of the corn as $454.50, which invoice bore the notation “To be 
handled Joint account.” 

5. The respondents accepted and sold the corn and on July 12, 1941, 
reported to the complainant that a total of 236 sacks of white corn 
had been sold at prices ranging from 15 cents to $1.50 per sack, or 
a total of $99, 51 sacks having been “dumped,” and that 208 sacks 
of yellow corn had been sold at prices ranging from 10 cents to $1.25 
per sack, or a total of $58.75, and that 111 sacks had been “dumped.” 

6. The respondents breached the oral contract entered into with the 
complainant, whereby they had agreed to and with the complainant 
to handle the corn on a joint account basis, and by such breach of con- 
tract the complainant was damaged in the amount of half the total 
amount expended in the purchase of the corn, plus the freight charges 
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thereon, less the proceeds derived from the sale of the corn by the 
respondents at Detroit, Michigan, or the sum of $314.33, which said 
amount has not been paid by the respondents to the complainant. 

7. The complaint was filed with the Agricultural Marketing Service, 
now the Agricultural Marketing Administration, on September 4, 
1941, and within 9 months from the date the cause of action accrued. 


CONCLUSIONS 


It is concluded that the respondents’ breach of the joint account 
agreement and their failure to pay half of the net losses which resulted 
from the purchase, shipment, and resale of the corn, was, and is, in 
violation of section 2 of the act; that reparation should be awarded 
the complainant against the respondents in the amount of $314.33, 
with interest ; and that the facts should be published. 


ORDER 


Ir Is Orprrep that respondents, Jacob V. Dunn and Carl A. Jarson, 
partners doing business as Dunn-Jarson Company, within 30 days 
after the date of this order, shall pay to complainant, J. W. Myers, 
doing business as J. W. Myers Commission Company, $314.33 as repa- 
ration, with interest thereon at 5% per annum from July 12, 1941, until 


paid. 

Ir Is Furruer Orperep that the facts and circumstances as set out 
herein shall be published. 

Ir Is FurrHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 212) 


OCEANA PRODUCE CORPORATION, Complainant, v. ANGELO MaAniccrA, Respondent. 
P. A.C. A. Doc. No. 4115. Decided September 10, 1942. 


PROCEEDINGS 


On November 19, 1941, Oceana Produce Corporation, of Oceana, 
Virginia, the complainant, filed a complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq), 
against Angelo Maniccia, of Cortland, New York, the respondent, ask- 
ing reparation for $300, the unpaid purcliase price of a carload of po- 
tatoes sold to respondent through a broker. 

Respondent answered that the sacks of potatoes were short in weight 
and that freight on them had been more than that agreed upon in the 
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contract. Because the terms of the contract had not been met, he had 
offered to pay less than the contract price. 

As the amount in controversy was under $500, no oral hearing was 
held, the evidence being submitted in writing. 

It is undisputed that respondent, through a broker acting as agent 
for both parties, purchased from complainant 300 sacks of U. S. No. 1 
Cobbler potatoes at $1 per hundred pound sack f. 0. b. Oceana, Vir- 
ginia, that a car of potatoes was shipped to respondent on July 24, 
1941, and that respondent accepted the potatoes after they arrived. 
Respondent claims that, under the contract, freight was not to exceed 
35 cents per sack, and that the freight was 42 cents. When he discov- 
ered this, he called the broker, and accepted the potatoes only after the 
broker agreed that the price would be adjusted to take care of the addi- 
tional freight. After selling some of the potatoes early in August, re- 
spondent discovered that the sacks did not weigh 100 pounds, but were 
short from 8 to 12 pounds each. He told the broker this, and offered 
to settle for $250. He said he still had 90 sacks left, and was willing 
for them to be weighed. He presented an affidavit by Earl Clough, 
who stated that he bought some sacks of potatoes from respondent 
during the summer of 1941; the weight of which varied between 90 and 
100 pounds, none weighing as much as 100, and that respondent had 
made up the short weights to him. 

The broker denies that there was any mention of the freight rate in 
the contract and that he agreed to any adjustment before respondent 
accepted the potatoes. The broker’s telegram to respondent confirm- 
ing the purchase reads as follows: 


”» 9 


“This confirms your purchase yesterday WEE 60345 300 bags potatoes usone 
1.00 Fob shipping point routed D. L. & W. delivery.” 

Respondent did not reply that this did not correctly set out the en- 
tire contract. Complainant states that the sacks weighed 100 pounds 
when packed, and that if there was any shortage in weight in August, 
it was due to conditions for which complainant was not responsible. 

The weight of the evidence favors complainant’s contention that it 
fulfilled its contract. The broker’s confirmation specified the freight 
routing, but did not mention freight rates. Respondent should have 
protested promptly if he thought the confirmation did not correctly 
reflect the contract. The tesimony that some sacks of poatoes respond- 
ent sold in August weighed less than 100 pounds is not sufficient to 
show that the sacks he bought from complainint did not weight 100 
pounds at Oceana on July 24, in the face of direct testimony that they 
then did weigh 100 pounds. 


FINDINGS OF FACT 


1. The complainant, Oceana Produce Corporation, is a corporation 
whose address is Oceana, Virginia. 
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2. The respondent, Angelo Maniccia, is an individual whose address 
is 210 South Main Street, Cortland, New York. At all times referred 
to in the complaint, he was subject to license under the Perishable 
Agricultural Commodities Act, 1930, but had not then been licensed. 

3. On July 23, 1941, through Yonk Rubin, a broker acting for both 
parties, respondent purchased from complainant one carload of U. S. 
No. 1 Cobbler potatoes, consisting of 300 bags, at $1 per bag f. o. b. 
Oceana, Virginia. 

4. On July 24, 1941, complainant shipped such potatoes from 
Oceana, Virginia, to respondent in Cortland, New York, in car WFEX 
60343. | 

5. Respondent accepted the potatoes upon arrival at Cortland, but 
has failed and refused to pay the agreed purchase price. Respond- 
ent’s tender of $250 as payment in full was refused by complainant. 

6. The complaint was filed on November 19, 1941, within nine months 
after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the full purchase price of the potatoes 
constituted a violation of section 2 of the act. Reparation should be 
awarded the complainant for the unpaid purchase price, with interest, 
and the facts should be published. 


ORDER 


Ir Is Orprerep that Angelo Maniccia, the respondent, shall pay to 
Oceana Produce Corporation, the complainant, within 30 days after the 
date of this order, $300 as reparation, with interest thereon at 5% per 
annum from August 1, 1941, until paid. 

Ir Is FurrHer Orverep that the facts and circumstances as set out 
herein shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served upon the 
parties by registered mail or in person and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 








































Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 







(A. D. 213) 








L. GILLARDE CoMPANY, Complainant, v. THe Forest Ciry-WEINGART Propuce Co., 
Respondent. P. A. C. A. Doc. No. 4075. Decided September 11, 1942. 


PROCEEDINGS 










The complainant, L. Gillarde Company, a corporation of 79 South 
Water Market, Chicago, Illinois, filed an informal complaint on May 
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29, 1941, and a formal complaint on August 19, 1941, in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U. S. C. 1940 ed. 499a, et seg.), alleging that the respondent, The 
Forest City-Weingart Produce Co., Cleveland, Ohio, rejected, without 
reasonable cause a carload of lettuce. The shipment was purchased by 
the respondent from the complainant “delivered” Cleveland, Ohio, and 
was shipped in interstate commerce from Yuma, Arizona, to Cleveland, 
Ohio. The complainant seeks reparation in the sum of $239.97 for 
the alleged net loss sustained by the complainant in the resale of the 
lettuce. 

Since the damages claimed by the coniplainant are not in excess of 
$500, the shortened form of procedure provided for by the act and 
the regulations issued thereunder (7 CFR 47.37 (b) ; 6 F. R. 3509) will 
be followed in this case. The parties have submitted evidence in the 
form of verified statements of fact as authorized by section 6(c) of the 
act. 

The record stands undisputed that on or about March 22, 1941, the 
complainant agreed, in writing, to sell and the respondent to purchase, 
in the course of interstate commerce, a carload of 312 crates of lettuce 
in car PFE 14599, designated as “Big Mc’s Brand” at the agreed price 
of $3.65 per crate “delivered” Cleveland, Ohio. The total contract 
price was $1,138.80, less freight of $420.35, thus making the net sale 
price $718.45. The car was shipped from Yuma, Arizona, on March 
17, 1941, in interstate commerce, to Cleveland, Ohio, at which point it 
arrived on March 24, 1941. Upon the arrival of the car, the respond- 
ent rejected the lettuce. The complainant resold the car of lettuce 
which resale netted the sum of $478.48, thereby causing the complainant 
to sustain a net loss of $239.97. The record further shows that the 
lettuce graded 85% U.S. 1 at shipping point and 80% U. S. 1 seven 
days later when the car arrived at destination. 

The only issue in this case is whether the respondent rejected the 
car without reasonable cause. 

The complainant alleges that there were no warranties or represen- * 
tations whatsoever, but that the car of lettuce was sold entirely by 
brand. The complainant states that it delivered to the respondent 
“Big Mc’s Brand” lettuce, which was the brand of lettuce called for in 
the contract of sale. Therefore, the complainant contends that the 
rejection of the car by the respondent was without reasonable cause. 

The deposition of Tony Oddo, a former employee of the com- 
plainant, was submitted. The witness stated that he handled the sale 
for the complainant and that the complainant made no warranties or 
representations as to the grade of the car of lettuce. It was stated 
further that the shipment was sold entirely by brand and that this 
“Big Mc’s Brand” was asked for and was well known by the 


respondent. 
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The respondent contends that the lettuce was not sold by brand but 
that the complainant orally warranted the lettuce to grade at least 
85% U.S. 1 upon delivery. The respondent states that the lettuce 
did not conform to the contract of sale because it only graded 80% 
U. S. 1 at destination, and, therefore, the respondent’s rejection of 
lettuce was for a reasonable cause. 

The deposition of William Nye, an official of the respondent, was 
submitted and he alleges that the lettuce was not as represented by the 
complainant. 

The respondent did not have the right to reject the car of lettuce 
unless it can show by definite proof that the lettuce was of such a 
grade-as not to be in substantial compliance with the contract pro- 
visions. The respondent purchased the car of lettuce, which graded 
85% U.S. 1 at shipping point, entirely by brand. The respondent 
received the brand of lettuce called for in the contract, and when the 
lettuce graded 80% U.S. 1 at destination, seven days after shipment, 
it substantially conformed to the contract of sale. Therefore, the 
respondent’s rejection of the lettuce was without reasonable cause. 


FINDINGS OF FACT 


1. The complainant, L. Gillarde Company, is a corporation whose 
post office address is 79 South Water Market, Chicago, Illinois. 

2. The respondent, The Forest City-Weingart Produce Company, 
is a corporation whose post office address is Cleveland, Ohio. The 
respondent corporation was issued license No. 34939 on July 11, 1935, 
and during all the times mentioned in the complaint was licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about March 22, 1941, the complainant sold, and the re- 
spondent purchased, in interstate commerce, a carload of 312 crates of 
lettuce, designated “Big Mc’s Brand”, in car PFE 14599, at the agreed 
price of $3.65 “delivered” Cleveland, Ohio. The total contract price 
was the sum of $1,138.80, less freight of $420.35, thus making the net 
sale price $718.45. 

4. The car of lettuce graded 85 percent U. S. 1 at shipping point 
and seven days later, when the lettuce arrived at destination, it graded 
80 percent U. S. 1. 

5. The complainant delivered to the respondent the brand of lettuce 
called for in the contract of sale, but the respondent refused to accept 
the shipment. 

6. The complainant resold the car of lettuce for the account of the 
respondent. The resale of the lettuce netted the sum of $478.48, and 
the complainant thereby sustained a net loss of $239.97, no part of 


which has been paid. 
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7. The cause of action accrued on or about March 24, 1941, and the 
informal complaint was filed on May 29, 1941, which was within the 
nine months allowed under the act for the filing of a claim for repara- 


tion. 
CONCLUSIONS 


The failure of the respondent to accept the car of lettuce was without 
reasonable cause and in violation of the Perishable Agricultural Com- 
modities Act, 1930, as amended. Reparation should, therefore, be 
awarded in favor of the complainant for $239.97, with interest, and the 
facts and circumstances as herein set forth should be published by the 
Agricultural Marketing Administration. 


ORDER 


Ir 1s Orverep that the complainant, L. Gillarde Company, be, and 
it hereby is, awarded reparation against the respondent, The Forest 
City-Weingart Produce Company, in the sum of $239.97, with interest 
thereon at the rate of five percent per annum from March 24, 1941, until 
paid. 

Ir 1s FurrHer Orperep that the respondent shall pay said sum, to- 
gether with interest thereon, to the complainant, as reparation, within 
30 days from the date of this order. 

Tr 1s FurtHer Orperen that the facts and circumstances as herein set 
forth shall be published by the Agricultural Marketing Administra- 


tion, as authorized by the Perishable Agricultural Commodities Act, 


1930, as amended. 

Tr 1s Furrner Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. Fuavin 
Assistant to the Seere tary of Aarieulture 


(A. D. 214) 


San PAT VEGETABLE COMPANY, Complainant, v. NATHAN GILBERT et al, partners, 
trading as NATHAN Gitpert & Son, Respondents. P. A. C. A. Doe. No. 4112. 
Decided September 11, 1942. 


PROCEEDINGS 


The complainant, San Pat Vegetable Company, a corporation, of 
Sinton, Texas, by formal complaint received in the Agricultural Mar- 
keting Service of the United States Department of Agriculture on 


491538—42—vol. 1, No. 9 3 
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October 7, 1941, seeks an award of reparation under the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U. S. C. 1940 ed. 499a), against the respondents, Nathan Gilbert & 
Jack J. Gilbert, partners, doing business as Nathan Gilbert & Son, 
Detroit, Michigan, for damages in the sum of $449.15, the amount 
due for a carload of cabbage purchased by the respondents from-the 
complainant for shipment in interstate commerce and later so shipped 
from Odem, Texas, to Detroit, Michigan. 

The formal complaint and the report of investigation were mailed 
to the respondents on January 7, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). 

The complainant alleges, in.substance, that on or about April 1, 
1941, it sold to the respondents a carload of cabbage at the agreed 
price of 90 cents per crate $35 for top ice, “cash, f.; 0. b. acceptance 
shipping point final”; that the cabbage was inspected at shipping 
point on March 31, 1941, and the inspection certificate is made part 
of the complaint; that the sale was negotiated by M. L. Barry, who 
acted as agent for the respondents and who inspected the cabbage 
and accepted it on behalf of the respondents; that the cabbage, which 
was shipped in car ART 17858, was of the kind, quality, and grade 
called for in the contract of sale; and that the respondents rejected 
the cabbage and immediately thereafter the cabbage was sold for the 
respondents’ account, the resale netting the amount of $89.85, result- 
ing in damages to the complainant in the sum of $449.15. 

The respondents filed an answer, sworn to on January 14, 1942, in 
which it is admitted that the cabbage was purchased at 90 cents per 
crate plus $35 for top ice, but it is denied that the cabbage was pur- 
chased on an “f. 0. b. shipping point final” basis. The respondents 
allege that the reason for the refusal of the cabbage was because it 
was not of the kind, quality, and grade called for, in that it was in 
a badly decayed, yellow, and deteriorated condition, showing that 
it was not in suitable condition for shipment to Detroit, Michigan. 
The respondents also rely upon two inspection certificates, both 
made at Detroit, Michigan, one on April 5 and the other on April 7. 

The attorney for the complainant filed an opening statement of 
facts, and the attorney for the respondents has filed an answering 
statement. 

The evidence in the case discloses that on March 31, 1941, the cab- 
bage was inspected by the Federal-State inspection service at Odem, 
Texas. The inspection certificate reads in part: 

“Quality and condition—Stock fresh, clean to fairly clean, mostly clean, firm 
to fairly firm, mostly firm, generally good green color, not more than 7 wrapper 


leaves; no decay; grade defects within tolerances. 
“Grade—U. 8S. No. 1 Green; MEETS CANADIAN IMPORT REQUIREMENTS.” 
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The invoice reads in part: 

“CASH FOB acceptance .. . 

INSPECT AND ACCEPTED BY BUCK BARRY. 

WE ARE NOT DRAFTING. PLEASE AIR MAIL CHECK IMMEDIATELY.” 

On April 1, 1941, the respondents wired Barry “IF SAN POT 
[Pat] GOOD GREEN MEDIUM SECURE TRY BUY NINETY 
CENTS IF POSSIBLE.” 

On the.same date, Barry replied “GOT ONE HALF CRATE 
OUT SUNDAY SANPAT .90. HAS ONE MORE OUT LAST 
NIGHT SAME PRICE .. .” 

This was followed by a wire also on April 1, from the respond- 
ents, to Barry, which reads “RETEL USE OWN JUDGMENT 
THINK SHOULD TAKE BOTH CARS AKAY.” 

Barry immediately replied by stating that the car in question, 
ART 17838, was shipped on March 31, containing 560 crates at 90 
cents per crate, plus $35 for top ice, and requested the respondents 
to air mail check to the complainant. The air mail check was sent 
to the complainant by the respondents, but payment was apparently 
stopped. 

Two depositions which were taken pursuant to authority granted 
by this Department on behalf of the complainant indicate that the 
acceptance of the cabbage at shipping point was final and that Barry 
inspected the cabbage before accepting it on behalf of the respondents. 

The respondents rely principally upon the two inspections made 
at Detroit on April 5 and April 7. The first was restricted to the 
accessible portions of the cabbage between the doors and the first 
stack on each side of the doorway. The second one at Detroit was 
restricted to the accessible portion of the cabbage between the doors 
and four stacks back of the doors at each end of the car. The last- 
mentioned inspection showed an avérage of approximately 8 percent 
decay due to bacterial soft rot affecting mostly one to three outer 
leaves. As this was an f. o. b. sale, the unrestricted Federal in- 
spection of March 31, 1941, should be given greater weight than 
the restricted inspections of April 5 and April 7. Moreover, the 
contract of sale did not call for U. S. No. 1 cabbage, although the 
first inspection certificate showed that the cabbage did so grade. 

The cabbage arrived at Detroit on Friday night, April 4, and was 
not rejected by the respondents until April 8, as shown by their tele- 
gram of that date to the complainant. While there is a conflict in the 
evidence with respect to the nature of the transaction, the evidence of 
a “cash f. o. b. acceptance” sale preponderates. Under such circum- 
stances there was no right on the part of the respondents to reject four 
days after arrival, 
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FINDINGS OF FACT 


1. The complainant, San Pat Vegetable Company, is a corporation 
whose post office address is Sinton, Texas. 

2. The respondents, Nathan Gilbert & Jack J. Gilbert, are partners 
trading as Nathan Gilbert & Son, 68-70 Detroit Union Produce Termi- 
nal, Detroit, Michigan, which partnership, at all times mentioned in 
the complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. On April 1, 1941, the respondents purchased from the complain- 
ant for shipment in interstate commerce from Sinton, Texas, to Detroit, 
Michigan, and later so shipped, a carload of green medium cabbage at 
90 cents per crate, plus $35 for top ice, or $539. The terms of the 
purchase were “cash f. 0. b. acceptance.” 

4. The cabbage conformed to the specifications of the contract of 
sale and the respondents issued a check for the purchase price thereof, 
which check was not honored. 

5. The cabbage arrived at Detroit, Michigan, on April 4, and was not 
rejected by the respondents until April 8, 1941. 

6. Following the rejection of the cabbage by the respondents, it was 
sold:by the complainant for the best price obtainable, resulting in a 
net loss to the complainant of $449.15. 

7. The cause of action accrued on or about April 8, 1941, and the 
formal complaint was filed on October 7, 1941, which was within the 
nine months allowed under the act for the filing of a claim for repara- 
tion. 

CONCLUSIONS 

Since it has been found that the sale was made on the basis of “cash 
f. o. b. acceptance”, and since the cabbage conformed to the specifica- 
tions of the contract of sale, the rejection thereof by the respondents 
vas without reasonable cause, and was a violation of the Perishable 
Agricultural Commodities Act, 1930. Following the rejection, the 
cabbage was sold for the best price obtainable, resulting in damage 
to the complainant in the sum of $449.15, Reparation should, there- 
fore, be awarded in favor of the complainant for this amount, with 
interest thereon, and the facts and circumstances as herein set forth 
should be published by the Agricultural Marketing Administration. 


ORDER 


Ir Is Orperep that respondents, Nathan Gilbert & Jack J. Gilbert, 
partners trading as Nathan Gilbert & Son, Detroit, Michigan, within 
30 days from the date of this order, shall pay to complainant, San Pat 
Vegetable Company, Sinton, Texas, $449.15 as reparation, with interest 
thereon at 5% per annum from April 8, 1941, until paid. 
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Ir Is Furruer Orperep that the facts and circumstances as herein 
set forth shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 215) 


ALTON-MALcHOW CoMpPANY, Complainant, v. HARTMANN Driep FRuIT CoMPANy, 
Respondent. P. A. C. A. Doc. No. 3922. Decided September 12, 1942. 


SUPPLEMENTAL ORDER 


A mistake in arithmetic appears in the decision found in this docket 
on August 29, 1942 (A. D. ——). To correct that mistake, the amount 
$113.32, appearing in that decision in Finding 9, is changed to $103.32, 
and the amount $415.52, appearing in Finding 9, in the Conclusions, 
and in the first paragraph of the Order, is changed, in each instance, 
to $405.52. 


This supplemental order shall be published, and copies of it shall 
be served on the parties by registered mail or in person. 
Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 216) 


In re SOLOMON Tin & TIMBER COMPANY, INc., Respondent. P. A. C. A. Doce No. 4050. 
Decided September 12, 1942. 


PROCEEDINGS 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), brought 
against the respondent, Solomon Tie & Timber Company, Inc., of Cairo, 
Illinois, a licensee under the act. On June 26, 1942, an examiner’s 
report was issued, containing the findings set out below. The examiner 
proposed conclusions that respondent had flagrantly and repeatedly 
violated the act, and recommended that its license be suspended for 
90 days, but that this suspension be held in abeyance if respondent 
should comply with certain stated conditions. A copy of the report 
was served on respondent by registered mail on July 3, 1942, and it 
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has filed no exceptions. The Department filed exceptions, alleging 
that, as the conclusions were that respondent’s violations were flagrant 
and repeated, the order should be not suspension, but revocation. 

The report contains an outline of the allegations made in the com- 
plaint and the testimony of Morris Solomon, president of respondent. 
Such will not be repeated here, as the material facts appear in the 
findings, to which neither party has filed exceptions. 


FINDINGS OF FACT 


1. The respondent, Solomon Tie & Timber Company, Inc., is a cor- 
poration having its principal place of business at Cairo, Illinois. The 
officers of the corporation are: Morris Solomon, president; Jake Kop- 
perman, vice president; and E. S. Cohen, secretary. 

2. During all of the times and dates stated in the complaint, the 
respondent was licensed under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended, as a dealer, commission merchant, and/or 
broker. On or about March 28, 1938, it was issued license No. 53291, 
which license has since said date been annually renewed by payment 
of the yearly fee. 

3. On or about September 13, 1939, the respondent purchased a 
varload of potatoes from Peter H. Skallerup & Company, at the price 
of $1.40 per ewt., delivered to the respondent at Cairo, Illinois. Ship- 
ment of the potatoes was made in interstate commerce in car initialed 
and numbered URT 88063. Upon arrival of the shipment at the des- 
tination stated, the respondent notified the shipper that the condition 
of the potatoes would require that they be “rehandled” before they 
could be “shown to the trade.” The shipper notified the respondent 
that he was willing to protect the respondent from loss due to shrink- 
age and cost of labor incident to reconditioning the potatoes, where- 
upon the respondent answered that it was “willing to rehandle” the. 
shipment if the complainant would “release car.” Thereafter, the 
respondent submitted a purported account of sales to the shipper and 
accompanied said report by a remittance in the amount of $223.20. 
The shipper accepted the amount remitted as part payment and de- 
manded immediate payment from the respondent of the balance due, 
claimed as $107. The seller filed a complaint under said act for re- 
covery of the balance due and, by order dated August 13, 1940, was 
awarded reparation against the respondent in the amount of $107, 
with interest thereon at the rate of six percent per annum from October 
25, 1939, until paid. The respondent paid the shipper the amount 
awarded as reparation, with interest. 

4. On or about November 18, 1940, the respondent agreed to pur- 
chase from O. J. Odegard 10 carloads of potatoes for shipment in 
interstate commerce from Princeton, Minnesota. The agreed price 
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was $1.15 per'cwt., delivered to the respondent at Cairo, Illinois. The 
respondent failed and refused to give the seller shipping instructions 
for shipment of the potatoes within the time specified in the contract 
to purchase and sell, and the said seller was required to dispose of 
the potatoes to other purchasers, which he did. In making such re- 
sales, the seller received as net proceeds $600 less than he would have 
received if the respondent had complied with its contract. 

5. On or about March 17, 1941, the respondent purchased a carload 
of potatoes for shipment in interstate commerce from M. C. Ragatz 
Company, a partnership having its place of business at East Grand 
Forks, Minnesota. The respondent agreed to accept the potatoes at 
Cairo, Illinois, and pay therefor the net price of $226.20. The seller 
shipped the potatoes in conformity with such contract to sell and 
purchase, but the respondent refused to accept the shipment. (See 
Ragatz v. Solomon, A. D. 33.) 


CONCLUSIONS 


Respondent’s rejections of potatoes it contracted to purchase from 
O. J. Odegard and M. C. Ragatz Company were without reasonable 
cause. These rejections, and respondent’s failure to account to Peter 
H. Skallerup & Company, constituted flagrant and repeated violations 
of section 2 of the act. As stated in the Department’s exceptions to 
the examiner’s report, these violations would support revocation of 
respondent’s license, under section 8 (a). That section grants au- 
thority, for violation of the act, to suspend a license for “ninety days, 
except that, if the violation is flagrant or repeated, the Secretary may 
by order revoke the license of the offender.” While this wording is 
not entirely clear, it would not seem that authorizing—but not requir- 
ing, as “may” rather than “shall” is used—invocation of the greater 
penalty of revocation rescinds the authority, previously given, to sus- 
pend. It is concluded that, having found flagrant and repeated vio- 
lations, the Secretary may suspend or revoke. In this case, the license 
should be suspended for 90 days, but conditions should not be pre- 
scribed under which the suspension might be held in abeyance. The 
facts should be published. 


ORDER 


Ir Is Orperep that the license of the respondent, Solomon Tie & 
Timber Company, Inc., under the Perishable Agricultural Commodi- 
ties Act, 1930, is suspended for 90 days, beginning on the effective date 
of this order. 

Ir Is FurrHer Orverep that the facts and circumstances, as set out 
herein, shall be published by the Agricultural Marketing Administra- 


tion. 
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Tr Is Furruer Orveren that a copy hereof shall be served on respond- 
ent by registered mail or in person, and that this order, except as to 
service on respondent, shall become effective on the twentieth day 
after its date. : 

Tuomas J. FiAvin 
Assistant to the Secretary of Agriculture 


(A. D. 217) 


E. D. NININGER et al., partners, doing business as NININGER ORCHARDS, com- 
plainants, v. Frorma Fruit & PropucE Co., INc., respondent. P. A. C. A. 
Doe. No. 4140. Decided September 18, 1942. 


PROCEEDINGS 


The complainants, E. D. and R. P. Nininger, partners, doing busi- 
ness as Nininger Orchards, by formal complaint received in the 
Agricultural Marketing Service of the United States Department of 
Agriculture on February 18, 1942, seek an award of reparation under 
the provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a), against the respondent, Florida 
Fruit & Produce Co., Inc., for damages in the sum of $311.80, the 
amount due for a truckload of apples purchased by the respondent 
from the complainants for shipment in interstate commerce and later 
so shipped from Roanoke, Virginia, to Jacksonville, Florida. 

The formal complaint and the report of investigation were served 
on the respondent, as shown by registry return receipt, on March 
4, 1942, in accordance with the regulations (7 CFR 47.24; 6 F. R. 
3508). 

It appears from the complaint and the attached exhibits that on 
March 17, 1941, the complainants received from the respondent an 
order for a truckload of apples, which was confirmed by the com- 
plainants on March 18, 1941. On March 20, the apples were shipped © 
by truck to the respondent and were received and accepted on March 
21, 1941, about 9 a. m. and on March 22, 1941, at 11:16 a. m., which 
was more than 24 hours after acceptance, the respondent complained 
about the condition of the 170 baskets of Stayman apples, but no 
complaint was made concerning the 77 baskets of Delicious apples. 

The complainants, notwithstanding the apples had been accepted, 
promptly wired the respondent their willingness to accept a deduc- 
tion on the Stayman apples, and, receiving no reply, again wired on 
March 24, to which the respondent replied by letter of March 28, 
that the Staymans had been rejected by the Government on account 
of scald and decay. The respondent in its letter of April 5 denied 
any responsibility for the entire shipment of apples and enclosed a 
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Federal inspection certificate of that date. The driver of the truck 
called on the respondent three times at intervals of four or five days 
endeavoring to obtain payment, without success. When all of the 
apples were packed, a Federal inspector found that they were U. S. 
No. 1, and they were also found to be in good condition prior to ship- 
ment. If the apples had not been accepted by the respondent, other 
clisposition could have been made and the complainants could have 
easily recovered their full value under the active market demand for 
these varieties at that time, and there now is due the complainants 
$311.80, the purchase price of the apples. 

The respondent filed an answer, sworn to on March 14, 1942, alleg- 
ing that the apples were never unconditionally accepted and when 
they were first examined it was found that they showed considerable 
scald and decay. The attention of the truck driver was invited to 
this fact, who stated that he was “a public hauler” and wanted a 
receipt for the apples as he was enroute to southern Florida to pick 
up a load of citrus fruit. A representative of the respondent then 
endorsed upon the invoice “Rec’d 3/21/41. Staymans showing scald 
and decay.” The respondent attempted to make delivery to the Gov- 
ernment at Camp Blanding, Florida, where the apples arrived on 
March 22, less than 24 hours after they had been left with the re- 
spondent in Jacksonville. The Government inspector at Camp Bland- 
ing examined the apples and immediately rejected the entire load. 
On March 22, 1941, at 11:16 a. m. a telegram was sent to the com- 
plainants ‘informing them that the Government had rejected the 
apples and that there was a breach of warranty as to the quality of 
the apples justifying the respondent in its refusal to pay for them. 

The respondent also, through its attorney, submitted a motion to 
dismiss the complaint on the ground that the cause of action accrued 
in March 1941, and the complaint was not served upon the respondent 
until March 3, 1942. As the informal complaint was filed on May 
28, 1941, the motion is denied. 

The complainant filed an opening statement, sworn to on April 14, 
1942. In addition to reaffirming the position taken in their complaint, 
supported by exhibits, the complainants deny that the truck driver was 
their appointed agent but assert that he was a common carrier and 
therefore had no authority to negotiate with the respondent, and that 
the respondent, after accepting the apples, assumed “full title and do- 
minion of this fruit before advising complainant of rejection.” 

The evidence indicates that the apples were delivered to the respond- 
ent about 9 a. m. on March 21, at which time they were inspected 
and accepted by the respondent. No complaint was made concerning 
the apples until 11:16 a. m. on March 22, 1941, at which time a tele- 
gram was sent to the complainants stating that there was some scald 
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and decay in the Staymans. The respondent contends that notice 
was given the truck driver when the apples were accepted that the 
Staymans contained some scald and decay. The complainants state 
that the trucker was a common carrier and the respondent referred to 
him as a “public hauler” and therefore he was not an agent for the 
complainants in negotiating the contract of purchase and sale, or any 
modification thereof. The respondent apparently relied upon the 
Federal inspection made of the Stayman apples on April 5, 1941, 
15 days after acceptance. At the request of the respondent, this 
inspection was restricted to condition and should be given little or no 
weight as it was made after the apples had been shipped from Roanoke, 
Virginia, to Jacksonville, Florida, and after they had been hauled to 
Camp Blanding and back to Jacksonville, in addition to the 15 days 
intervening after acceptance of the apples by the respondent. The 
respondent also relied upon a certificate showing that the apples were 
dumped under the laws of the State of Florida, but this certificate is 
dated June 3, 1941, and condemnation of the apples some two and 
one-half months after they were received affords little or no indica- 
tion that there was any breach of contract on the part of the com- 
plainants, as the respondent inspected and then accepted the apples at 
the agreed purchase price. 


FINDINGS OF FACT 


1. The complainants, E. D. and R. P. Nininger, are partners, trading 
as Nininger Orchards, whose post office address is Roanoke, Virginia. 

2. The respondent, Florida Fruit & Produce Co., Inc., is a corpo- 
ration whose post office address is Jacksonville, Florida, and, during 
all the times mentioned in the complaint, was licensed under the 
Perishable Agricultural Commodities Act, 1930. 

3. On March 17, 1941, the complainants and the respondent entered 
into a contract for the purchase and sale in interstate commerce of a 
truckload of apples, and on March 20, the apples were shipped from 
Roanoke, Virginia, arriving in Jacksonville, Florida on March 21, 
1941, at which time they were inspected and accepted by the respondent. 

4. The agreed purchase price of the 77 baskets of Delicious apples 
was $1.40 per basket, or $107.80, and the purchase price of the 170 
baskets of Stayman apples was $1.20 per basket, or $204, or a total 
of $311.80 delivered at Jacksonville, Florida. The respondent has 
failed to pay any part of this amount which was the agreed price for 
the apples. 

5. The cause of action accrued on March 21, 1941, and the informal 
complaint was filed on May 28, 1941, which was within the nine 
months allowed under the act for the filing of a claim for reparation. 
















A.D.218 pgRISHABLE AGRICULTURAL COMMODITIES ACT, 1930 599 





CONCLUSIONS 


The failure of the respondent to account to the complainants for 
any part of the purchase price of the apples bought from the com- 
plainants is a violation of the Perishable Agricultural Commodities 
Act, 1930, as amended. Reparation should be awarded in favor of 
the complainants for $311.80, with interest thereon, and the facts and 
circumstances as herein set forth should be published by the Agricul- 
tural Marketing Administration. 












ORDER 


Ir Is Orverep that the complainants, E. D. and R. P. Nininger, 
partners, trading as Nininger Orchards, be, and they hereby are, 
awarded reparation against the respondent, Florida Fruit & Produce 
Co., Inc., Jacksonville, Florida, in the sum of $311.80, with interest 
thereon at the rate of 5 percent per annum from March 21, 1941, until 








paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainants, as reparation, 
within 30 days from the date of this order. 

Iv Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration. © 

Ir Is Furtuer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation and as to service on the parties, this 
order shall become effective 20 days after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 
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P. A. C. A. Doe. No. 





T. C. Curry, Complainant, v. Forest L. Boyer, Respondent. 
3977. Decided September 21, 1942. 


PROCEEDINGS 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a). The 
complainant, T. C. Curry, an employee of the United States Depart- 
ment of Agriculture, charges the respondent, Forest L. Boyer, of 
Sodus, New York, with having made false and misleading statements 
to P. W. Coopersmith & Co., of Chicago, Illinois, for a fraudulent 
purpose, and with having failed to account to Max Leinhart, of Oviedo, 
Florida. Such charges relate to carload shipments of celery in inter- 


state commerce. 
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A copy of the complaint was sent to the respondent by registered 
mail on May 14, 1941. The return receipt card shows that it was 
received by Marie Boyer, the addressee’s agent, on May 16, 1941. On 
August 12, 1941, an examiner wrote the respondent at Sodus, New 
York, and stated that Mrs. Boyer had informed “a representative of 
the Agricultural Marketing Service that she forwarded the complaint” 
to the respondent. The file shows that the examiner’s letter of August 
12 was forwarded by Mrs. Boyer, or her attorneys, to Poller & Feder, 
Attorneys, 580 Fifth Avenue, New York, New York, who apparently 
represented the respondent in other matters. In a letter addressed to 
the Department by Sol Feder, of Poller & Feder, dated August 21, 
1941, he stated that “my client (meaning the respondent) is at present 
out of town and will not return until Monday of next week * * * 
I am sure that my client would like to have a hearing in the above 
matter.” Request was made for an extension of time to August 31, 
1941, to apply for an oral hearing. Such application was granted and 
the respondent’s time for applying for an oral hearing was extended 
to September 2, 1941. As a part of such letter the respondent’s at- 
torneys were notified that unless an oral hearing was requested, the 
case would be handled in accordance with the shortened procedure pro- 
vided for in the rules of practice. , 

The file contains a note addressed to the Hearing Clerk by H. A. 
Spilman, reciting that “notice affording the respondent an oppor- 
tunity for a hearing was sent by Mr. Curry to our Mr. C. H. Walleigh 
for personal service,” who reported that “the notice was served August 
18 * * * by placing said notice under the door of the respondent’s 
residence at Sodus, New York, nobody having answered his call.” The 
file does not include an affidavit or other proof of the service of such 
notice. The proof of service of such notice is not regarded as essential 
since the respondent, acting through his attorneys, was given until 
September 2, 1941, to request an oral hearing. 

On August 30, 1941, Poller & Feder were served with a copy of the 
Secretary’s order for taking the depositions of Robert A. Coppersmith 
and Max Leinhart, and, on September 25, 1941, were served with notice 
of the taking of the deposition of J. Howell Fish. The depositions 
of Max Leinhart and Robert A. Coppersmith show that cross inter- 
rogatories were submitted to the notary public before whom the wit- 
nesses testified and that their answers are a part of the record, 

The file shows that on March 12, 1942, Poller & Feder, in a letter 
addressed to the Department, requested an extension of time “to 
furnish evidence in the form of depositions or answering statement of 
facts” and were informed by the examiner, under date of March 18, 
that the time for submitting answering proof by the respondent was 
extended to April 15, 1942. 














A.D.218 pgRISHABLE AGRICULTURAL COMMODITIES ACT, 1930 601 


The first question presented is one of jurisdiction. The rules of 
practice (7 CFR 47.22; 6 F. R. 3507) provide for “registering and 
mailing a copy” of the complaint or other document, “addressed to 
such individual * * *” or to his attorney or agent of record, at his 
“last known principal office or place of business. Proof of ser- 
vice * * * shall be made by the affidavit or certificate of the person 
who actually made the service: Provided that, If the service be made 
by registered mail, * * * proof of service shall be made by the 
return post office receipt. The affidavit and post office receipt * * * 
shall be filed with the hearing clerk, and the fact of filing thereof shall 
be noted on the docket of the proceeding.” 

A copy of the examiner’s report was served upon the respondent by 
delivery thereof to Poller & Feder, his attorneys of record, by regis- 
tered mail on July 1, 1942. At the same time, they were informed that 
the respondent would have 20 days after the receipt of such report in 
which to file exceptions thereto. No exceptions have been filed. They 
did, however, on July 1, 1942, write the Department, acknowledging 
receipt of the examiner’s report and stated: 


“that the last time our office was in actual contact with Mr. Boyer, was in Sep- 
tember 1941 when the cross interrogatories to the depositions of Robert A, Cop- 
persmith and Max Leinhart were prepared and submitted. At that time, Mr. 
Boyer was in our office and advised us that he was leaving the City of New York 
and advised us that in the event that we wished to correspond with him, we were: 
to mail letters to, ‘e/o General Delivery, Wilmington, Delaware.’ 

“Subsequently when any notices were received from your department, we ad- 
dressed letters to Mr. Boyer at the above address requesting a reply to any of 
our correspondence.” 


Substantial compliance with the rules of practice cited above appears 
to have been made. Proof of service of the complaint, as well as service 
of a notice of the respondent’s opportunity to apply for a formal 
hearing, seems to be sufficient, and jurisdiction has thereby been 
acquired to consider the record and enter an appropriate order. 

Max Leinhart, a shipper of celery located at Oviedo, Florida, testi- 
fied as a deposition witness that, in the months of April and May 1940, 
he conducted oral negotiations with the respondent Boyer, resulting 
in the sale of 11 carloads of celery. The agreed price in each instance 
was f. 0. b. Oviedo, Florida. The witness stated that the purchases 
were made by Boyer and he identified the carloads sold, the price 
of each load, and the consignee of some of the shipments, as shown by 
the following table: 


Car No. Price Name ahd address of consignee 
Wie Week So ee. Se Charles Abbate & Co., Chicago. 
I I ng Sete cerca seig tr breceroncrsenasin: ba Charles Abbate & Co., Chicago. 
EE RN creeps ona corto _ 600 Gridley, Maxon & Co., Chicago: 
Wire G0760W 22 2. SE Gridley, Maxon & Co., Chicago. 
iio nd ce aecenw) CMe (No record as to consignee. ) 
Pes, Beet 5 nnn anon ne a (No record as to consignee.) 
WG SNe RE (No record as to consignee. ) 
re ik ee 880 (No record as to consignee.) 
Ne II a eee ccs iniccicnchicen aici antes eecn SO Gridley, Maxon & Co., Chicago. 


FGEX 35417 SSO Gridley, Maxon & Co., Chicago. 
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The witness stated that he received a payment of $600 for each car 
as soon as the celery was sold. Thereafter, on or about June 16, 1940, 
he received a check from the respondent as additional payment in the 
amount of $2,191.16. The witness claimed that there remained an 
unpaid balance of $484.59. (The aggregate of the ten carloads listed 
above, less the payments made, show an unpaid balance of $154.59.) 

The witness testified that he also sold to the respondent a carload of 
celery, shipped in car WF EX 49256, for the price of $767 f. 0. b. ship- 
ping point, a carload of celery, shipped in car FDEX 9111, for $756, 
and a carload of celery, shipped in car FGEX 14375, for $867; that 
he was paid in full for each shipment; that, pursuant to the respond- 
ent’s instructions, the three cars were consigned on open bills of lading 
to P. W. Coppersmith & Co., Chicago, Illinois, respondent having 
indicated he was acting as the agent for said consignee; that, after 
the shipments arrived in Chicago, respondent came to him complaining 
that.the celery showed deterioration and demanding an allowance of 
25 cents per crate, or $88 per car, which allowances were duly made 
by check to the respondent. The witness also testified that during 
this period no sales of celery were made either to George F. Fish, Inc., 
or to J. Howell Fish. 

Robert E. Coppersmith, of P. W. Coppersmith & Co., Chicago, Ili- 


nois, testified that during April and May 1940, the respondent repre- 
sented his company as agent; that on April 30, 1940, his company 
received a telegram from respondent which read, in part, as follows: 


“LINEHART HAS COUPLE CARS SIXES SMALLER BUT HOLDING FOR 
HIGH PRICE DOUBT IF CAN BUY FOR LESS THAN 2.75 LINEHART LABEL 
MAY EVEN ASK MORE ADVISE QUICK MY OPINION MARKET GOING 
HIGHER.” 

This witness further testified that on the following day, May 1, 1940, 
his company received the following wire from the respondent: 


“FISH BOUGHT ALL LINEHARTS CARS INCLUDING TODAYS AND 
WEDNESDAYS LOADING 2.65 I BOUGHT FROM FISH WESTERN 49256 
LINEHART HOWARDS 40 SIXES 17) RIGHTS 92 TENS 2.75 50 EXES 2.50 
PLUS PRECOOLING ALSO FDEX 9111 LINEHART HOWARDS 50 SIXES 
115 EIGHTS 115 TENS 72 EXES SAME PRICE. HAVE OPTION UNTIL 
10 OCLOCK MORNING WESTERN 49852 LINEHART HOWARDS 30 SIXES 
150 EIGHTS 122 TENS 50 EXES 2.75 TENS AND LARGER 2.50 EXES PLUS 
PRECOOLING ALSO .PACIFIC 21702 REDHEART HOWARDS 103 SIXES 
93 EIGHTS 70 TENS 2.60 46 TWELVES 40 EXES 2.35 PLUS PRECOOLING 
THIS CAR REDHEART SAME QUALITY AS CAR YOU NOW HAVE MUST 
KNOW EARLY AS MARKET VERY ACTIVE AND PRICES BOUND GO 
HIGHER.” 

The witness testified further that the respondent reported that he 
had purchased the celery for the Coppersmith Company in car WFEX 
49256 for $990.70, the celery in car FDEX 9111 for $985.20, and the 
celery in car FGEX 14375 for $925.50; that, assuming the respondent 
had acted in good faith, had perpetrated no fraud, and had actually 
bought the celery at those prices from George F. Fish, Inc., and not 
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knowing that respondent had previously purchased the cars direct from 
Max Leinhart for sums materially less than the prices mentioned in 
respondent’s wire, a brokerage fee of $15 a car or $45 was paid to the 
respondent ; that the celery in these cars was not of the quality respond- 
ent was instructed to buy, and that after the shipments were accepted 
and the price and the brokerage fees were paid, his company learned 
of the duplicity practiced by the respondent whereby he manipulated 
prices for his benefit and profit at the expense of P. W. Coppersmith 
& Co. 

J. Howell Fish testified that during April and May 1940 he was in 
charge of the Sanford, Florida, branch office of George F. Fish, Inc., 
of which he is the president; that respondent came to him for financial 
assistance in the payment of cars of celery purchased; that as a result 
certain cars of celery were handled under a joint account arrangement 
whereby his company and the respondent shared equally the net profits 
realized; that cars WF EX 49256, FDEX 9111, and FGEX 14375 were 
among those handled under this joint account arrangement with the 
respondent, the prices paid by the respondent being used as the cost 
to the joint account and the difference between those prices and the 
net amounts received from P. W. Coppersmith & Co. being shared 
equally by his company and the respondent; that the price quoted to 
P. W. Coppersmith & Co. was reached after consulting with the re- 
spondent and referring to current market quotations for celery; that 
the allowances obtained by the respondent from Max Leinhart were 
credited to the joint account, thus reducing the cost and increasing 
the profit realized by his company and the respondent; that he did 
not know the respondent was acting at this time as a buying broker 
for P. W. Coppersmith & Co., and that he was receiving a carlot 
brokerage fee for that representation, but he did know that these three 
‘ars of celery were under open bills of lading for shipment to P. W. 
Coppersmith & Co. 

The evidence establishes that the respondent purchased, as a dealer 
from Max Leinhart, the celery in the ten cars for the total net sum 
of $8,345.75; that the amounts which Max Leinhart admits receiving 
totaled $8,191.16, leaving an indicated unpaid balance of $154.59, 
whereas Leinhart has declared there is an unpaid balance of $434.59 
for a total of 16 cars of celery sold to the respondent and the respond- 
ent had admitted owing him that amount. The evidence further 
establishes that the wire which respondent sent to P. W. Coppersmith 
& Co. on May 1, 1940, was false and misleading and was made for a 
fraudulent purpose, since respondent was enabled thereby to sell at a 
substantial profit the three cars of celery he had purchased at ma- 
terially lower prices from Max Leinhart; that, in addition, respondent 
collected $45 in brokerage fees to which he was not entitled, since he 
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did not perform the services of a broker but owned the cars of celery 
and was speculating on them. 


FINDINGS OF FACT 


1. The complainant, T. C. Curry, is an employee of the United 
States Department of Agriculture. — 

2. The respondent, Forest L. Boyer, whose post office address is 
Sodus, New York, is an individual who, during all of the times and 
dates referred to in the complaint, was engaged in the business of 
buying and selling perishable agricultural commodities as a broker 
and/or dealer. 

8. During the months of April and May 1940, the respondent pur- 
chased for himself from Max Leinhart, of Oviedo, Florida, ten car- 
loads of celery, at an agreed net price per carload aggregating 
$8,345.75, which celery was loaded and shipped in interstate commerce 
in cars initialed and numbered WFEX 49886, WFEX 49230, FGEX 
14889, WFEX 63741, FGEX 14217, FGEX 22385, FGEX 34582, 
WFEX 66250, FGEX 32639, and FGEX 35417. The respondent 
paid, or caused to be paid, to the seller of said celery the total sum of 
$8,191.16 and has since failed and refused to pay the remaining bal- 
ance of $154.59. In connection with the respondent’s purchase of a 
total of 16 carloads of celery from Max Leinhart, he admits there is 
an unpaid balance of $434.59. 

4, On or about April 30, 1940, the respondent purchased in inter- 
state commerce said Max Leinhart’s additional cars of celery, which 
celery was loaded and shipped in cars initialed and numbered 
WFEX 49256, FDEX 9111, and FGEX 14375. The purchase of the 
celery, shipped in the three cars last described, was made as agent for 
P. W. Coppersmith & Co., and, in connection with the purchase of 
said celery, the respondent wired his said principal that the celery 
loaded in said cars had been sold by the said Max Leinhart to “Fish”, 
meaning thereby George F. Fish, Inc., a corporation, or J. Howell 
Fish, its president, which statement was false and misleading and was 
made for a fraudulent purpose, since it enabled respondent not only 
to realize a substantial profit under a joint account arrangement made 
with J. Howell Fish, but also to collect brokerage fees from P. W. 
Coppersmith & Co. to which he was not entitled. 

5. The respondent, Forest L. Boyer, applied for and there was 
issued to him license No. 62100 on July 15, 1939, which authorized him 
to engage in the business of buying and selling perishable agricultural 
commodities as a broker and/or dealer, which license was thereafter 
renewed by payment of the annual fee and was in full force and effect 
at the time the transactions described in the foregoing findings of 
fact were negotiated. 
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CONCLUSIONS 


The respondent’s false and misleading statement made for a 
fraudulent purpose to P. W. Coppersmith & Co. and his failure and 
refusal to account in full to Max Leinhart constitute flagrant and re- 
peated violations of Section 2 of the Perishable Agricultural Com- 
modities Act, 1930, as amended, and are such as would require revoca- 
tion of the license of the respondent if such license had not already 
expired. 

ORDER 


Ir 1s orpereD that the facts and circumstances, as herein set forth, 
shall be published by the Agricultural Marketing Administration. 

Ir Is FURTHER ORDERED that a copy hereof shall be served upon the 
respondent by registered mail, or in person, and that this order, except ; 
as to service, shall become effective 20 days from and after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 219) 


D. B. Bruno & Co., INc., Complainant, v. S. GoLpsamt, INc., Respondent. P. A. 
C. A. Doc. No. 8605. Decided September 23, 1942. 


PROCEEDINGS 


The complainant, D. B. Bruno & Co., Inc., of Jacksonville, Texas, 
in a complaint filed under the Perishable Agricultural Commodities 
Act, 1980 (7 U. S. C. 1940 ed. 499a), alleges that the respondent, S. 
Goldsamt, Inc., 157 Chambers Street, New York, New York, has vio- 
lated section 2 of the act by failing to account for a carload of tomatoes 
which the respondent purchased, in interstate commerce, from the 
complainant. Reparation is sought in the amount of the contract 
price of $958.80. 

A hearing was held at New York, New York, before an examiner of 
this Department on May 26, 1941. George Kaminsky, 11 Park Place, 
New York, New York, appeared as attorney for the respondent. No 
appearance was made for the complainant but depositions, which had 
been filed with the Department on behalf of the complainant, were 
incorporated into the record by the examiner at the hearing. 

The carload of tomatoes in question, ART 17197, was purchased by 
the complainant from one David I. Peterson on or about December 2, 
1939, on which date the car was shipped from Laredo, Texas. A Fed- 
eral-State of Texas inspection certificate, which is contained in the 
record, shows that the tomatoes were graded U. S. No. 1 as of this date. 
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On December 5, while the tomatoes were rolling, a broker, M. L. 
(Buck) Barry, after contacting the complainant to determine what 
shipments it had available for sale, wired the respondent as follows: 


“§ GOLDSAMT 
“BRUNO HAS CAR DIP BRAND OUT SATURDAY 406 6-7 1.40 244 6-6 
STRAIGHT PACK 1.65 USONE. FRUIT IN THIS CAR WAS PICKED MON- 
DAY AND NOT LOADED UNTIL FRIDAY BOUND TO SHOW PLENTY 
COLOR UPON ARRIVAL. DEMAND STRONG HERE EVERYTHING SOLD. 
OKEEFE AND RICHFIELD 1.75 OTHERS DIME LESS. FOR YOUR INFOR- 
MATION INSPECTORS HAVE TIGHTENED UP ON GRADE AND ITS HARD 
TO MAKE USONE. 
BUCK BARRY.” 
The respondent promptly replied as follows: 
“BUCK BARRY 
“LAREDO TEXAS. 

“ANSWERING BUY BRUNOS CAR TOMATOES LOW AS POSSIBLE. 
ROUTE PENNSYLVANIA PIER 29 NEW YORK. 

S. GOLDSAMT INC.” 
Within approximately three hours from the time when the first tele- 
gram had been sent, Mr. Barry sent the following telegram to the re- 
spondent : 
“S GOLDSAMT INC 

“BOUGHT FROM BRUNO ART 17197 OUT SECOND DIP 244 6-6 1.60 406 

6-7 140 USONE BILLED YOUR NAME PIER 29 

BUCK BARRY.” 
It appears that these telegrams constituted the only communications 
between the parties with reference to the transaction in question, and 
it further appears that this was the first instance in which Buck Barry 
had acted as a broker for the respondent. 

The tomatoes arrived and were unloaded at New York, New York, 
on December 9, 1939, at which time the respondent attempted to reject 
them because of their poor condition. On that date an appeal inspec- 
tion was made by the United States Department of Agriculture at the 
request of the respondent, and the Federal-Texas State certificate 
previously issued at shipping point was thereby reversed as to grade 
on the DIP Brand of tomatoes contained in the shipment. The re- 
spondent sold the tomatoes on December 11th, 12th and 13th for gross 
proceeds amounting to $776.90, of whicly $313.27 allegedly represents 
net proceeds. The respondent took the position that the tomatoes were 
not in accordance with contract requirements and that the sale was 
made for the complainant’s account. It, consequently, tendered to 
the complainant a draft for $313.27 as payment in full for the ship- 
ment. The complainant, who insists that the respondent is bound to 
account to it for the contract price of $958.80, rejected this offer of 
settlement. 

The dispute between the parties largely centers arourd the terms of 
the contract negotiated by the broker, Buck Barry. The respondent 
contends that the tomatoes were warranted to be U. S. No. 1 quality 
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and denies that they were purchased “f. 0. b. acceptance final.” The 
complainant, on the other hand, insists that the tomatoes were sold 
“f. o. b. acceptance final” and denies that anything was said as to the 
grade of the commodity. This misunderstanding is, apparently, 
attributable in large part to the conduct of the broker, Buck Barry, 
who emphasized the quality and grade of the tomatoes in his com- 
munications with the respondent and who, evidently, agreed to the 
“f.o. b. acceptance final” phase of the transaction in his dealings with 
the complainant. 

There seems to be little doubt that Buck Barry purchased the 
tomatoes for the respondent on an “f. 0. b. acceptance final” basis. 
He admits this in his own testimony, made by way of deposition. 
D. B. Bruno, an officer of the complainant, who acted for the com- 
plainant in this transaction, also testified to this effect. In addition, 
David I. Peterson testified that he sold the tomatoes to the complainant 
on these terms, which makes it more probable that the complainant 
would insist upon including an “f. 0. b. acceptance final” provision in 
its contract with the respondent. Moreover, there is contained in the 
record an invoice signed by Buck Barry which states that the toma- 
toes were sold “acceptance f. 0. b. Laredo final”. And finally, it is 
to be noted that in none of the several telegrams which it sent to the 
complainant did the respondent ever deny that the tomatoes were 
purchased on an acceptance final basis, and this is of special signifi- 
cance in view of the fact that the complainant repeatedly charged 
that the contract contained this term and that it was, therefore, not 
responsible for any loss suffered by the respondent. 

The respondent does not, in fact, seriously deny that Buck Barry 
attempted to purchase the shipment on acceptance final terms; its 
position is rather that Mr. Barry had no authority to buy the toma- 
toes subject to this condition. It is quite apparent, however, that 
Buck Barry was acting as agent for the respondent in making this 
purchase and that he had express authority to “buy Bruno’s car toma- 
toes as low as possible”. This express authority, of course, carried 
with it implied authority to purchase on such terms as were reason- 
ably necessary to carry out the respondent’s instructions and it was 
broad enough to comprehend the agent’s incorporation into the con- 
tract of such a term as “f. 0. b. acceptance final”. This would seem to 
be particularly true in a case like the present where the agent was 
directed to buy a shipment which the seller would probably not have 
sold on any terms other than acceptance final, inasmuch as it had 
itself purchased the tomatoes on this basis. It must, accordingly, be 
concluded that one of the terms of the contract was “f. 0. b. acceptance 
final.” 

Although Barry’s telegrams to the respondent emphasized the fact 
that the tomatoes were U. S. No, 1 quality, the complainant contends 





608 AGRICULTURE DECISIONS A. D. 219 


that the contract consummated between it and Barry, as agent for the 
respondent, did not include this term. Mr. Bruno, in his deposition, 
testified that the tomatoes were “sold by us f. 0. b. acceptance final and 
the grade had nothing to do with it.” Buck Barry, in his testimony, 
does not expressly state whether the contract specified U. S. No. 1 
tomatoes or not, although he implies that this was not included in the 
contract by saying, in response to the question “Upon what terms did 
you purchase this car of tomatoes from D. B. Bruno & Co., Inc.?”, 
merely, “f. 0. b. acceptance final.” A similar inference may be drawn 
from the invoice signed by Mr. Barry, as it contains only the term 
“acceptance f, o. b, Laredo final” and omits any mention of grade. On 
the other hand, it is to be noted that in his two telegrams to the re- 
spondent of December 5, Mr. Barry prominently mentioned U. S. 1, and 
on December 9, 1939, he wired the respondent: “* * * YOU CAN 
REST ASSURED WILL DO ALL MY POWER AS PURCHASED 
CAR ROLLING AS DESCRIBED CAR TO YOU * * *” (italics 
supplied). Even more conclusive than this, however, is the complain- 
ant’s telegram of December 9, 1939, addressed to the respondent, in 
which it is said: “ANSWERING 17197 WAS SOLD USONE FOB 
ACCEPTANCE TO YOU THROUGH YOUR BROKER BUCK 
BARRY * * *” (italics supplied). In addition to this, it must be 
considered that the tomatoes had been graded U. S. 1 and it is there- 
fore, not unlikely that this term was included in the contract; that 
the freight waybill, which must have been prepared either at the direc- 
tion of the complainant or of Buck Barry, contains the term “U. S. 1”; 
and that in none of the communications exchanged between the parties 
does the complainant refute the repeated statements of the respondent 
that thig was a term of the agreement. After weighing this evidence, 
it is apparent that the term U. S. 1 was also a part of the contract of 
purchase. 

Assuming then that both terms, “f. 0. b, acceptance final,” and “U.S. 
1”, were parts of the purchase agreement, the question remains as to 
how such a contract should be construed, One possible interpretation 
is that the presence of the term “f. 0. b. acceptance final” completely 
bars the respondent from obtaining redress for any reason, including 
breach of warranty as to grade and quality. This construction stems 
from a literal interpretation of the definition of “ f. 0, b. acceptance 
final”, which is that “the buyer accepts the commodity f. o. b. cars at 
a shipping point without recourse”. (Italicsadded. 7 CFR 46.29 (m) ; 
6 F. R. 3499). In accordance with this view, the respondent would 
have to pay the full contract price for the tomatoes even though, inas- 
much as the shipping point inspection was reversed by the appeal 
inspection, they did not grade U. S. 1 at shipping point. 

An alternative interpretation of the contract in question, however, 
gives effect to the term “U.S. 1” by regarding “f. 0. b. acceptance final” 
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as meaning acceptance without recourse only “if the produce was up 
to contract requirements at the time of shipment.” (Randolph Market- 
ong Co., Ine. v. Rosenthal and Stockfish, Inc., P. A. C. A. Docket No. 
1501). In accordance with this position, the respondent has no right 
of rejection but it does have the right to seek reparation for the com- 
plainant’s failure to ship tomatoes of the grade warranted. This latter 
interpretation has been followed by this Department in the past in 
analogous instances. (See Randolph Marketing Co., Inc. v. Rosenthal 
and Stockfish, Inc., supra; and Puget Sound Vegetable Growers Asso- 
ciation v. A. Reich & Sons, Inc., P. A. C. A. Docket No. 2530). 

It is based upon the established rule that all of the provisions of 
a contract must be considered in determining the intention of the 
parties. A trade term employed in a contract does not in and of it- 
self restrict the effect of the agreement to the meaning of that term 
where additional provisions are also made a part of the contract. In 
the instant case, the buyer was not tendered at shipping point the 
quality of goods specified in the contract. The parties had agreed 
not only as to the stipulation “f. 0. b. acceptance final,” but as to the 
added specification “U. S. No. 1.” While under the first stipulation 
the buyer had no right of rejection upon arrival, the term “without 
recourse,” which appears in the definition “f. 0. b. acceptance final,” 
does not means that it is without recourse if the goods did not comply 
at shipping point with other specifications of the contract. The 
additional specification “U. S. No. 1” was not met, since it is estab- 
lished by the appeal inspection at destination that the goods when 
tendered for shipment did not meet that grade. In other words, the 
specification “f. o. b. acceptance final” should not be so construed as 
to nullify the specification “U. S. No. 1.” The respondent is accord- 
ingly entitled to reparation to compensate it for damages suffered by 
reason of the breach of warranty as to grade. Had the shipper been 
desirous of protecting itself against the risk of reversal on an appeal 
inspection, it could have sold the tomatoes subject to the term “ship- 
ping point inspection final” (7 CFR 46.29; 6 F. R. 3500). 

Having resolved these doubts as to the construction of the contract, 
the only remaining question pertains to the amount of the reparation 
award. The respondent, through its attorney, has expressed the view 
that this question resolves itself into (1) whether the complainant is 
entitled to the full contract price of $958.80, or (2) whether it is en- 
titled merely to the net proceeds from the sale “for the complainant’s 
account,” which amounted to $313.27. We do not believe that either 
alternative affords the correct solution. As was previously indicated, 
the respondent had no right to reject the tomatoes nor to sell them for 
the complainant’s account, as it had already made final acceptance of 
them at shipping point. When the respondent sold the shipment it 
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did so for its own account, subject to a right to seek reparation for 
the loss caused by the complainant’s breach of warranty. 

The record shows that the tomatoes sold for gross proceeds of 
$776.90. The respondent is entitled to reparation in the amount of 
the difference between this sum and the gross proceeds it would have 
received had the tomatoes been of the grade warranted. The respond- 
ent, through a single witness who was one of its salesmen, attempted 
to show that the tomatoes would have sold for $2.25 to $2.50 per lug 
if they had been “U. S. 1” at shipping point. This evidence is not 
sufficient to establish the market price of U. S. 1 tomatoes, especially 
in view of the fact that the United States Department of Agriculture 
market reports for the New York market on December 11, 12, and 13, 
show that a fair price for U. S. No. 1 Texas tomatoes were $1.75 per 
lug. Inasmuch as the respondent has failed convincingly to show 
that the tomatoes would have sold for more, it is entitled to reparation 
only for the difference between the amount actually received, $776.90, 
and the amount the 650 lugs of tomatoes would have grossed at $1.75. 
per lug, that is, $1,137.50, or the sum of $360.60. The respondent 
should, therefore, pay the complainant the contract price of $958.80, 
less a set-off in the amount of $360.60, or a total of $598.20. 


FINDINGS OF FACT 


1. The complainant, D. B. Bruno & Company, Inc., is a corporation, 
whose post office address is Jacksonville, Texas. 

2. The respondent is a corporation licensed under the Perishable 
Agricultural Commodities Act, 1930, and is doing business as a dealer 
and commission merchant at 157 Chambers Street, New York, New 
York. 

3. On December 5, 1939, in the course of interstate commerce, the 
complainant sold to the respondent, through M. L. (Buck) Barry, 
a broker, located at Laredo, Texas, who acted as agent for both parties, 
one carload of tomatoes at the agreed price of $1.60 for 6 x 6’s and 
larger and $1.40 for 6 x 7’s, this price being f. o. b. shipping point. 
The shipment consisted of 244 6 x 6’s and 406 6 x 7’s, making the total 
f. o. b. price $958.80. 

4. The above mentioned carload of tomatoes was shipped from 
Laredo, Texas, on December 2, 1939, in car ART 17197, to New York, 
New York, where it arrived about December 9, 1939, and where the 
tomatoes were sold by the respondent for gross proceeds of $776.90. 

5. The contract of purchase and sale of the parties provided that 
the tomatoes were sold U. S. 1, f. o. b. shipping point acceptance final. 

6. All of the tomatoes were graded U, S. 1 at shipping point but this 
grade was reversed by an official appeal inspection at New York, New 
York, and the tomatoes, therefore, were not shipped in accordance 
with the contract specifications. Because the tomatoes were not of 
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the grade specified, the respondent was damaged in the amount of 
$360.60. 

7. The total purchase price of the tomatoes was $958.80, no part of 
which has been paid by the respondent. 

8. The complaint was filed on March 12, 1940, within the nine 
months’ limitation period permitted by the act for the filing of 
reparation complaints. 

CONCLUSIONS 


It is concluded that the respondent, S. Goldsamt, Inc., 157 Cham- 
bers Street, New York, New York, has violated Section 2 of the 
Perishable Agricultural Commodities Act, 1930, by failing to pay 
the complainant, D. B. Bruno & Company, Inc., Jacksonville, Texas, 
the purchase price of a carload of tomatoes which it purchased from 
the complainant in interstate commerce; that the complainant failed 
to ship tomatoes of the grade specified in the contract of purchase, 
whereby the respondent was damaged in the amount of $360.60; that 
there is not owing to the complainant from the respondent in connec- 
tion with this transaction the sum of $598.20, for which reparation 
should be awarded; and that the facts and circumstances herein 
should be published by the Agricultural Marketing Administration. 


ORDER 


Ir 1s orpERED that the respondent, 8. Goldsamt, Inc.,.157 Chambers 
Street, New York, New York, within 30 days from the date of this 
order, shall pay to the respondent, D. B. Bruno & Company, Inc., as 
reparation, $598.20, with interest thereon at 5% per annum from 
December 15, 1939, until paid. 

Ir Is FURTHER ORDERED that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration. 

It Is FURTHER ORDERED that copies hereof shall be served on the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation and as to service on the parties, this 
order shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 220) 


K. G. KNAEBEL, doing business as KNAEBEL PRODUCE COMPANY, Complainant, v. 
S. M. Youne, Respondent. P. A. C. A. Doe. No. 4086. Decided September 23, 


1942. 
PROCEEDINGS 
The complainant, K. G. Knaebel, doing business as Knaebel Pro- 
duce Company, of Pittsburgh, Pennsylvania, by formal complaint 
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received in the Agricultural Marketing Service on July 31, 1941, seeks 
an award of reparation under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a), against 
the respondent, S. M. Young, Pittsburgh, Pennsylvania, for damages 
in the sum of $414.85, the amount due in connection with the handling 
of numerous carloads of potatoes and sweet potatoes handled with 
the respondent on a joint account arrangement, which were for ship- 
ment in interstate commerce and later so shipped from loading points 
in several States, including Virginia, Delaware, New Jersey, Mary- 
land, and other States, to Pittsburgh, Pennsylvania. 

The formal complaint and the report of investigation were served 
upon the respondent, as shown by the return receipt, on September 24, 
1941, in accordance with the regulations (7 CFR 47.24; 6 F. R. 3508). 

An answer was filed by the respondent denying responsibility and 
basing its defense principally upon the statute of limitations. 

The complainant alleges that on or about July 1, 1938, he and the 
respondent entered into an agreement for the handling of potatoes 
and sweet potatoes on a joint account basis, and subsequently there 
were various shipments of potatoes and sweet potatoes handled on 
that basis. The complainant paid the respondent one-half of the 
profits on every car showing a profit and one-half of the losses were 
charged in a running account against the respondent. On February 
23, 1940, the complainant forwarded to the respondent a true and 
correct copy of the balance shown, and there was at that time a balance 
due the complainant amounting to $422.93, which was subsequently 
reduced to $414.85. The respondent agreed that the account was correct 
and that it would be paid in a few weeks. The respondent has failed 
to reimburse the complainant for any part of the $414.85. 

The respondent alleges that Albert N. Brockway, a former associate, 
received half the profits but has failed to pay his portion of the losses, 
and that the complaint should be dismissed “because of transactions 
exceeding the statute of limitations.” 

Several depositions have been taken, pursuant to authority granted 
by the Department. One of them is by the former associate who was 
connected with the respondent during the entire time the produce was 
handled on a joint account basis. This witness testified that his com- 
pensation was 50 percent of the profit. When asked about the various 
shipments, regarding a profit on some and a loss on others, the witness 
said that the complainant issued account sales and they would show 
whether there was a profit or a loss. When the witness was asked if 
there was any objection made by Mr. Young to the sales, he said, “There 
was never any objection made to Knaebel Produce Company. Oc- 
casionally we checked back against markets and discussed the sales 
between us.” The witness never heard of any protest being made to 
the complainant. When asked whether it was a running account, he 
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said, “Toward the end. Right prior to Mr. Young’s associating him- 
self with M. Feigenbaum & Sons there were balances that were adjusted 
by offsets, etc. That is, the offset of the cars that showed profits was 
taken on cars that showed losses.” 

The principal defense on the part of the respondent is that the 
claims were barred by the so-called statute of limitations. The pre- 
ponderance of the evidence shows that there were debits and credits 
during the entire time, and, as the informal complaint was filed on 
September 18, 1940, followed by the formal complaint which was 
filed on July 31, 1941, it must be found that the position taken by the 
respondent is not tenable. As late as April 23, 1941, the respondent 
was credited with $8.08, being half of the net amount recovered from 
the carrier in connection with a claim on one of the cars handled on 
joint account. (See J. F. MacNulty v. 8. Kerzner, P. A. C. A. Docket 
No. 3825.) 

Included in the balance due of $414.85 is an advance by the com- 
plainant to the respondent of $300, which was to be used by the latter 
in financing a “potato deal.” The evidence discloses that the respond- 
ent received the $300 but used no part of it in connection with the so- 
called “potato deal” and, since this amount was in connection with the 
contract to ship potatoes in interstate commerce, it is properly included 
as part of the complainant’s claim. 


FINDINGS OF FACT 


1. The complainant, K. G. Knaebel, doing business as Knaebel 
Produce Company, is an individual whose post office address is Penn- 
sylvania Building, Nineteenth Street, Pittsburgh, Pennsylvania. 

2. The respondent, S. M. Young, is an individual whose post office 
address is Jenkins Arcade Building, Pittsburgh, Pennsylvania, and, 
during all of the times mentioned in the complaint, was licensed under 
the Perishable Agricultural Commodities Act, 1930. 

3. On July 1, 1938, the complainant and the respondent entered into 
a joint account arrangement for the shipment in interstate commerce, 
and later there were so shipped numerous carloads of potatoes and 
sweet potatoes from various States, including Virginia, Delaware, 
New Jersey, Maryland, and other States, to Pittsburgh, Pennsylvania. 

4. Between July 1, 1938, and February 23, 1940, the sales of some of 
the produce handled resulted in a profit and some in a loss, and the 
complainant rendered to the respondent account sales showing in detail 
such profits and losses, including a statement relative to the advance 
to the respondent of $300 on a “potato deal,” which was not used by 
the respondent and not returned to the complainant. 

5. The balance due the complainant from the respondent in connec- 
tion with the transactions referred to, after crediting the respondent 
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with $8.08 on April 25, 1941, which amount was one-half of the net 
proceeds of a claim against the carrier, amounted to $414.85. 

6. The above transactions constituted a running account, the last 
car handled on a joint account basis was on or about February 23, 1940, 
and the informal complaint was filed on September 18, 1940, which was 
within the nine months allowed under the act for the filing of a claim 


for reparation. 
CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
balance of $414.85, which is the net amount due the complainant in 
connection with the handling of potatoes and sweet potatoes on a joint 
account basis, constitutes a violation of the Perishable Agricultural 
Commodities Act, 1930. Reparation should be awarded in favor of 
the complainant for $414.85, with interest thereon, and the facts and 
circumstances as herein set forth should be published by the Agricul- 
tural, Marketing Administration. 


ORDER 


Ir Is Orperep that the complainant, K. G. Knaebel, doing business 
as Knaebel Produce Company, be, and he hereby is, awarded repara- 
tion against S. M. Young in the sum of $414.85, with interest thereon 
at the rate of five percent per annum from February 23, 1940, until 
paid. 

Ir Is Furruer Orperep that the respondent shall pay the amount 
awarded as reparation, with interest thereon, to the complainant with- 
in 30 days from the date of this order. : 

Ir Is Furrner Orperep that the facts and circumstances, as herein 
set forth, shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 221) 


L. GILLARDE CoMPANY, a corporation, Complainant, v. MATHEW MERCURIO, Re- 
spondent. P. A. C. A. Doc. No. 4155. Decided September 23, 1942. 


PROCEEDINGS 


The complainant, L. Gillarde Company, a corporation of Chicago, 
Illimois, in its complaint under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), alleges that the 
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respondent, Mathew Mercurio, of Youngstown, Ohio, unlawfully 
rejected an interstate carload shipment of lettuce, and that the re- 
jected shipment was resold by complainant at less than the respondent 
had agreed to pay. The complainant asks that it be awarded repara- 
tion for the loss sustained. 

Since the amount claimed as damages in the complaint does not 
exceed $500, evidence has been submitted by the parties in the form 
of verified statements of fact. 

The lettuce in question was federally inspected at the time it was 
shipped from Caldwell, Idaho, on October 15, 1941. On October 21, 
1941, the parties engaged in a conversation by telephone. Apparently, 
the carload of lettuce was then in Chicago. The complainant con- 
tends that in such conversation the respondent purchased the lettuce 
at the price of $2.10 per crate delivered at Youngstown, Ohio, “Chi- 
cago acceptance final” and that the complainant stated and repre- 
sented to the respondent that 85% of the lettuce graded U. S. No. 1 
at shipping point. The respondent admits that he purchased the 
lettuce but states that he “was led to believe” that the inspection re- 
ferred to by complainant was an inspection that was made at Chicago 
on October 21, and did not understand that the Federal inspection, 
showing 85% of the lettuce to be grade U. S. No. 1, was an inspection 
made at shipping point on October 15; that the lettuce was not of 
the “kind, quality, ‘and grade of lettuce called for in the contract” 
in that approximately 80 percent graded 'U. S. No. 1 instead of 85 
percent, as warranted; and that he had reasonable cause to reject 
the shipment. Federal inspection of the lettuce made at Youngstown, 
Ohio, on October 24 shows that it then consisted of approximately 80 
percent grade U.S. No. 1 quality. 

Determination of the question as to whether the respondent’s re- 
jection of the lettuce was without reasonable cause or was justified 
depends upon the oral representations that were made by the seller. 
Did Tony Oddo, the complainant’s manager, tell the respondent that 
the lettuce was the “finest quality, 85% U. S. one” and was he “led 
to believe” that the inspection referred to by Oddo was an inspection 
made at Chicago on October 21, 1941, rather than the shipping point 
inspection made on October 15. 

The record shows that the complainant wired the respondent con- 
firming the terms and conditions of the oral contract of purchase 
and sale. The lettuce was described in such wire as “85% U.S. 1 
at shipping point . . .”. 

The respondent did not answer complainant’s wire until October 24, 
after the arrival of the car at Youngstown. He then wired, in part, 
as follows: “Tony you misled me on PFE 95424 you sold me car as 


fancy lettuce. . . .” It would have been natural for the respond- 
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ent to have wired or called the complainant promptly upon receipt 
of its confirming wire and to have pointed out the particulars wherein 
the confirming wire differed from the oral representations made by 
the seller, if the confirming wire was not in accordance with the oral 
representations. The respondent did not do this in either of the two 
wires sent by him to the complainant. Instead he complained of the 
condition of the lettuce as disclosed by the inspection made that day 
at Youngstown. For the reasons stated it is believed that the evi- 
dence, particularly the wires and the complainant’s invoice of Octo- 
ber 21, do not corroborate and support the respondent’s version of 
what the oral representations were. On the other hand, the wires are 
consistent with the complainant’s version of what was said. 

Inspection of the lettuce made at Youngstown on October 24 shows 
that it compared very favorably with its condition as disclosed by 
the shipping point inspection made on October 15. 

It is concluded that the weight of the evidence shows that the sale 
was made on complainant’s representations that the lettuce graded 
approximately 85 percent U. S. No. 1 at shipping point and the 
lettuce met that warranty. 

The complainant’s damages are measured as the difference between 
what the complainant realized from resale of the rejected shipment 
at Philadelphia, Pennsylvania, $135.61, and the $307.84 respondent 


had agreed to pay, or $172.23. 
FINDINGS OF FACT 


1. The complainant, L. Gillarde Company, is a corporation whose 
address is 79 South Water Market, Chicago, Illinois. 

2. The respondent, Mathew Mercurio, is an individual whose address 
is Youngstown, Ohio, and who, at all times material herein, was licensed 
under the Perishable Agricultural Commodities Act, 1930. 

8. On October 21, 1941, through an oral agreement, complainant sold 
to respondent, at the agreed price of $307.84 delivered in Youngstown, 
318 crates of lettuce then contained in car PFE 95424 at Chicago, which 
lettuce had been loaded at Caldwell, Idaho, on October 15, 1941. Com- 
plainant told respondent that the lettuce had been inspected at shipping 
point, and that such inspection showed that approximately 85% of it 
then graded U. S. No. 1. 

4. The lettuce arrived at Youngstown, Ohio, on October 23, 1941. 
Respondent wired complainant on that date that it had sold him the 
car as “fancy lettuce,” whereas inspection made at Youngstown showed 
defects consisting of cuts, tipburn, and decay, and that he was refusing 
to accept it. 

5. Complainant forwarded the lettuce to Philadelphia, Pennsyl- 
vania, where it was sold to another purchaser for $135.61 net. 
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6. Respondent’s rejection of the lettuce was without reasonable cause, 
and complainant was damaged thereby in the amount of $172.23, none 


of which has been paid. 


7. The complaint herein was filéd on November 14, 1941, within 


nine months after the cause of action accrued. 
CONCLUSIONS 


It is concluded that the respondent’s rejection of the shipment was 
without reasonable cause and in violation of section 2 of the act; that 
reparation should be awarded the complainant to compensate it for 
damage suffered; and that the facts and circumstances as herein set 
forth should be published. 


ORDER 


Ir 1s orpERED that the respondent, Mathew Mercurio, Youngstown, 
Ohio, within 30 days from the date hereof, shall pay the complainant, 
L. Gillarde Company, Chicago, Illinois, $172.23 as reparation, with 
interest thereon at 5% per annum from October 23, 1941, until paid. 

Iv Is FURTHER ORDERED that the facts and circumstances, as herein set 
forth, shall be published. 

It Is FURTHER ORDERED that a copy of this order shall be served on the 


parties by registered mail or in person and that, except as to the date 
of payment of reparation and as to service on the parties, it shall become 
effective 20 days after its date. 


Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 
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